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United States Court of Appeals for the 

District of Columbia 

a In the Municipal Court of the District of Columbia 

A11619 

Elsie C. Beckwith, Plaintiff , 

vs. 

Prudential Insurance Co. of America, A Corporation, 

Defendant. 

United States of America, 

District of Columbia , $s: 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to-wit: 

1 Declaration 

Filed September 18,1935. 

Plaintiff, Elsie C. Beckwith, sues the defendant, The Pru¬ 
dential Insurance Company of America, a corporation, for 
that, heretofore, to wit, on August 7th, 1934, and for a long 
time prior thereto, there were in full force and effect two 
certain policies of insurance issued by the defendant com¬ 
pany to the husband of the plaintiff, the same being to-wit, 
Policy #62,109,223 and Policy #76,442,670. Said policies 
of insurance upon the life of plaintiff’s husband, and she is 
the beneficiary named therein. Further that among other 
conditions contained in the said policies is the following: 

“Upon receipt of due proof that the Insured after the 
attainment of age 15 and prior to the attainment of age 70, 
has sustained bodily injury, solely through external, violent 
and accidental means occurring after the date of the policy 
(but in no case prior to December 10, 1928) and resulting 
in the death of the Insured within ninety days from date of 
such bodily injury while the Policy is in force, and while 
there is no default in the payment of premium, the Company 
will pay in addition to any other sums due under the Policy 
and subject to the provisions of the policy an Accidental 
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Death Benefit equal to the face amount of insurance stated 
in the Policv less the amount of any disability benefit which 
has become payable under the Policy on account of the 
same bodily injury, * * 

Plaintiff alleges that on, to wit, August 7th, 1934, her 
husband, the insured, suffered and sustained bodily injury, 
as provided in the policy and as hereinbefore set forth; that 
at such time he was past the age of 15 and had not yet 
reached the age of 70; that the defendant was dulv notified 
of his said death; and that the said death occurred within 
ninety days from the date of injury as in the policy pro¬ 
vided; and that at the time of said injury there was no 
default in the payment of the premium. 


9 

Ld 


Particulars of Demand 


Filed September 18,1935 

Plaintiff, Elsie C. Beckwith, sues the defendant, The Pru¬ 
dential Insurance Company of America, a corporation, for 
that the defendant in and by virtue of two certain policies 
of Insurance, to wit, ±r62,109,223, and rr 76,442,670, did un¬ 
der the circumstances alleged in the declaration attached 
hereto and made part hereof agree to pay to plaintiff the 
full sum of Six Hundred and five dollars ($605.00). 

Face of two policies above set forth.$605.00 

Interest from August 7th, 1934. 

Costs of Suit. 


(Signed) HARRY L. RYAN, JR. 

815 15th Street, X. AY., 

Washington, D. C. 

Attorney for Plaintiff. 

3 In the Municipal Court of the District of Columbia 

No. A-11,619 
No. 318-516 


Elsie C. Beckwith, Plaintiff , 

vs. 

Prudential Insurance Company of America, Defendant. 

Agreed Statement of Facts 

It is hereby stipulated by and between counsel for the 
plaintiff and the defendant in the above-entitled causes that 
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the following facts are all of the facts relating to the claim 
of the plaintiff as set forth in both of the above-entitled 
suits and upon which the defense to each of said suits is 
based, and shall be so considered bv the Court in the deter- 
mination of each of said causes: 

1. The Prudential Insurance Company of America, the 
defendant herein, is a corporation engaged in the insurance 
business in the District of Columbia and elsewhere in the 
United States. 

2. On December 29, 1924, said Insurance Company issued 
its policy of insurance numbered 62109223 on the life of 
Elmer R. Beckwith whereby it agreed to pay to his executor 
or administrator, subject to the terms and provisions of 
said policy which authorized the Insurance Company to pay 
the amount of such insurance to any person appearing to 
it to be equitably entitled thereto, the sum of $445 imme¬ 
diately upon receipt of due proof of the death of said in¬ 
sured while said policy was in force. The original of said 
policy may be offered in evidence by either of the parties 
hereto and shall be received without other or further proof 
thereof. Said policy of insurance is one of the policies 
sued upon in cause numbered A-11,619. 

3. On December 3, 1928, said Insurance Company 
4 issued its further policy of insurance numbered 
76442670 on the life of the said Elmer R. Beckwith 
whereby it agreed to pay to his executor or administrator, 
subject to the same terms and conditions as set forth in 
paragraph 2 hereof, the sum of $160. upon receipt of due 
proof of the death of the said Elmer R. Beckwith while said 
policy was in force. Said policy is the other of the policies 
sued upon in cause numbered A-11,619 and the original 
thereof may be received in evidence, upon the offer of either 
of the parties hereto, without other or further proof thereof. 

4. Bv virtue of a concession granted bv the said Insur- 
anee Company certain provisions were added to each of the 
policies referred to in paragraphs 2 and 3 hereof, as of 
December 10, 1928, so as to provide for the payment of cer¬ 
tain additional benefits in the event the death of the in¬ 
sured was caused by accidental means, as defined by said 
provision. Said provision is in words and figures as fol¬ 
lows : 
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“Upon receipt of due proof that the Insured after attain¬ 
ment of age 15 and prior to the attainment of age 70, has 
sustained bodily injury, solely through external, violent and 
accidental means, occurring after the date of the Policy 
(but in no case prior to December 10, 1928) and resulting in 

the death of the Insured within ninetv davs from the date 

* •> 

of such bodily injury while the Policy is in force, and while 
there is no default in the payment of premium, the Company 
will pay in addition to any other sums due under the Policy 
and subject to the provisions of the Policy an Accidental 
Death Benefit equal to the face amount of insurance stated 
in the policv less the amount of anv disabilitv benefit which 
has become payable under the Policy on account of the same 
bodily injury, except as provided below: 

Exceptions 

(1) If the bodily injuries referred to above shall be sus¬ 
tained by the Insured while engaged in employment in or 
on the premises of any open pit or underground mine, or 
shall be sustained by the Insured while on or about the prem¬ 
ises or right of way of any railroad company while the In¬ 
sured is following the occupation of gang, track, or roadway 
laborer; track walker; yard, freight or mixed train brake- 
man or flagman, the additional Accidental Death Benefit re¬ 
ferred to in the first paragraph hereof shall be one- 

5 half of the face amount of insurance stated in the 
Policv, less the amount of anv disabilitv benefit which 

has become payable under the Policy on account of the same 
bodily injury. 

(2) No Accidental Death Benefit will be paid if the death 
of the Insured resulted from suicide or from having been 
engaged in militarv or naval service in time of war, or in 
submarine or diving operations, or in aviation as a pas¬ 
senger or otherwise.” 

5. On December 30, 1929, said Insurance Company issued 
its further policy of insurance numbered 80748055 on the 
life of the said Elmer R. Beckwith whereby it agreed that 
immediately upon receipt of due proof of the death of said 
insured it would pay to Elsie Beckwith, the plaintiff herein, 
as the beneficiary designated in said policy, a series of 
twenty-six (26) weekly instalments, each in the sum of 
$17.94, less the amount of any indebtedness on said policy. 
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Said policy of insurance is the policy sued upon in cause 
numbered 318,516, and the original thereof may be received 
in evidence, upon the offer of either of the parties hereto, 
without other or further proof thereof. Said policy of in¬ 
surance contained a provision for the payment of additional 

benefits if the death of the insured was caused bv accidental 

* 

means, which provision is in words and figures identical 
with the provision set forth in paragraph 4 hereof. 

6. On August 7, 1934, the said Elmer R. Beckwith died in 
the District of Columbia under circumstances hereinafter 
set forth, and at the time of his death the three policies of 
insurance hereinbefore referred to were in full force and 
effect. Thereafter the plaintiff, as the widow of said in¬ 
sured, submitted to the Insurance Company proof of the 
death of said insured, the originals of which may be re¬ 
ceived in evidence upon the offer of either party hereto 
without other or further proof thereof. 

7. In the exercise of the option given to it under the 
policies referred to in paragraphs 2 and 3 hereof said Insur¬ 
ance Company elected to pay the face amount of each of said 

policies to the plaintiff, Elsie C. Beckwith, as the 
6 widow of said insured and did in fact pay to her 
said sums of $445.00 and $160.00 payable under said 
policies; and under the provisions of the policy referred to 
in the 5th paragraph hereof did pay to the plaintiff, as the 
designated beneficiary, the entire series of 26 weekly pay¬ 
ments of $17.94 each, less an indebtedness against said 
policy in the sum of $3.60, or $462.84. 

8. The death of the said Elmer R. Beckwith occurred on 
August 7, 1934, under the following circumstances: 

Beckwith, a plumber by trade, was employed by Thomas 
E. Clark, Incorporated. On the morning of August 7, 1934, 
Beckwith and one Joseph E. Clark went to the dwelling at 
4530 9th Street, Northwest, in the District of Columbia, for 
the purpose of replacing an old bathtub located in the bath 
room on the second floor of that building. Beckwith and 
Clark disconnected the old tub, which weighed about 250 
pounds, carried it down the flight of steps to the first floor, 
down a few more steps from the front porch, and to the 
back of the house where the new tub had been delivered. 
In carrying this tub Beckwith was on the back end and Clark 
was on the front end. They put the tub down several times 
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and rested and when the tub was finally put down in the 
yard Beckwith remained with it while Clark took some 
tools back to the bathroom. When Clark returned he and 
Beckwith carried the new tub, which weighed about the 
same as the old tub, from the yard up the porch steps and 
up the flight to the second floor. In carrying this tub the 
position of the men was the same as before, which meant 
that Beckwith carried the front end and Clark carried the 
back end. The tub was put down several times for rests 
and when the second floor was reached the tub was set 
down on the landing at the top of the steps and Beckwith 
and Clark went into the bathroom and moved some tools 
where thev wanted them. Beckwith then sat down on 

7 the stool in the bathroom and gasped for breath and 
looked so peculiar that Clark and two ladies in the 

house helped him from the bathroom to a bedroom where 
he lay down and was given some ammonia. This spell or 
attack occurred within five minutes or less from the time 
they reached the landing with the tub. After laying on the 
bed for a short while Beckwith revived, got up and helped. 
Clark cany the tub from the landing, into the bathroom, and 
when the tub was set down there he again sat on the stool. 
All this time Clark noticed that Beckwith was looking and 
acting k ‘funny”. A few moments later Beckwith collapsed 
and fell from the stool and lay on the floor face up, very 
purple and gasping for breath. Clark and the two ladies 
again did what they could and called a doctor, but Beck¬ 
with was dead before the doctor arrived. This second at¬ 
tack or spell took place not longer than five minutes after 
he had assisted in moving the tub from the landing into the 
bathroom. 

During the course of this whole work there was no mis¬ 
hap of any kind, such as stumbling, slipping, falling or 
dropping the tub, no undue strain was thrown on either 
Beckwith or Clark, other than the ordinary strain of weight 
carrying. It was the usual custom of Beckwith’s employer 
to have colored help to carry tubs in and out of premises 
on jobs such as was undertaken in the present instance, and 
this was the only occasion during his entire period of em¬ 
ployment that the deceased had ever had to carry or assist 
in carrying a tub. Clark, the co-employee, in ordinary good 
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health, considered the carrying of these tubs considerable 
strain on himself. The strain in carrying the tubs upstairs 
was considerably greater than in carrying them on the level, 
and Clark felt the results of it. 

9. On the same day August 7, 1934, the coroner for the 
District of Columbia performed an autopsy on the body 
of Beckwith and his findings with respect to his heart 
8 were: ‘‘Hypertrophied (or enlarged) systole (part 
of the heart), advanced adherent pericarditis, left 
ventricle and auricle adherent to pericardium, myoendo- 
carditis (inflammation of the membraneous lining of the 
muscular part of the wall of the heart), chicken clots in 
chambers/ ’ The various other organs were found to be in 
a congested condition. His general condition was stated to 
be good. The coroner found that the cause of death was 
chronic myo-endocarditis, and his certificate to that effect 
was filed by him with the Public Health Department of the 
District of Columbia, and a certified copy thereof may be 
received in evidence upon the offer of either party hereto. 
At the time of his death Beckwith was thirty-three years 
of age. 

The acute onset of the heart disease (chronic myo-endo¬ 
carditis) from which Beckwith died, could, in the opinion of 
two doctors, one of whom saw him immediately after his 
death, have been precipitated by the labor of carrying the 
tubs hereinbefore mentioned, and both doctors consider the 
carrying of the same to be undue stress and strain upon the 
decedent, and to be the precipitating cause of the immediate 
attack. Thev further believe that had Beckwith not under- 
gone anv undue stress or strain he could have continued 
indefinitely in his ordinary labors. Decedent’s condition 
was not in the advanced stages of myo-endocarditis, and the 
term chronic is “flexible”; there being various stages of 
“chronic” from mild to severe, and this man’s condition 
was not severely chronic. He could have carried on a num- 
her of years and not died. It is also possible that with his 
condition of heart, as disclosed bv the autopsy he could 
have had an acute attack and died without undergoing any 
undue stress or strain, but it is considered improbable, at 
his age. Decedent had been married fourteen vears and 
during the entire period the only occasion he was ever ill 

-was about six vears nrior to his death when he had 

• > 
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9 an attack of the grippe; he had never suffered or 
complained of any heart condition. 

HARRY L. RYAN, JR. 

Attorney for Plaintiff 

MINOR, GATLEY & DRURY, 
By ARTHUR P. DRURY 

Attorneys for Defendant. 

10 Judgment 

May 7, 1936 

Mins. 96, p. 254: 

It appearing under Rule of Court that judgment on find¬ 
ing in this cause should be entered it is so ordered. Where¬ 
fore, it is considered that plaintiff recover of defendant the 
sum of Six Hundred and five dollars ($605.00), interest 
from August 7, 1934 and costs and have execution thereof. 

11 In the Municipal Court of the District of Columbia 

No. A-11,619 

Elsie C. Beckwith, Plaintiff. 

vs. 

Prudential Insurance Company of America. Defendant. 

Assignment of Errors 

Comes now the defendant and assigns errors committed 
by the trial court in the following particulars: 

1. The Court erred in finding that the death of the in¬ 
sured resulted from a bodily injury received solely through 
external, violent and accidental means as provided in said 
policies and sued upon. 

2. The Court erred in finding that the death of the in¬ 
sured was caused solelv bv external, violent and accidental 
means as provided in said policies. 

3. The Court erred in finding for the plaintiff. 

MINOR, GATLEY & DRURY 
By (Signed) ARTHUR P. DRURY 
Attorneys for Defendant 
1341 G Street, N. W. 
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Received copy of the foregoing Assignment of errors this 
16th day of June, 1936. 

(Signed) HARRY L. RYAN 
Attorney for Plaintiff. 

12 In the Municipal Court of the District of Columbia 

No. All,619 

Elsie C. Beckwith, Plaintiff , 

vs. 

Prudential Insurance Company of America, Defendant . 

Designation of Record 

The clerk will please prepare the transcript of record on 
appeal and writ of error in the above cause, and include 
therein the following: 

1. The Declaration and Particulars of Demand 

2. The Agreed Statement of Facts 

3. The Judgment 

4. The Assignment of Errors 

5. This Designation 

MINOR, GATLEY & DRURY 
By (Signed) ARTHUR P. DRURY 
Attorneys for Defendant 
1341 G Street, N. W. 

RECEIVED copy of the foregoing Designation of Rec¬ 
ord this 16th day of June, 1936. 

(Signed) HARRY L. RYAN 
Attorney for Plaintiff . 

13 United States of America, ss: 

The President of the United States, 

To the Honorable Ellen K. Raedv 

Judge of the Municipal Court of the District of Colum¬ 
bia, Greeting: 

BECAUSE in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Elsie C. Beckwith, 
plaintiff, and Prudential Insurance Company of America, 
a corporation, defendant, No. A-11,619 a manifest error 
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hath happened, to the great damage of the said defendant 
as by its complaint appears. We being willing that error, 
if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the 
same, to the United States Court of Appeals for the District 
of Columbia together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 20 
days from the settling of the bill of exceptions, or within 
such additional time after the expiration of the 20 days as 
the court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and ac¬ 
cording to the laws and customs of the United States should 
be done. 

WITNESS the Honorable GEORGE E. MARTIN, Chief 

Justice of the said Court of Appeals, the 15th day of June, 

in the rear of our Lord one thousand nine hundred and 

thirtv six. 

•• 

MONCURE BURKE, 

(Seal) Clerk of the United States Court of 

Appeals for the District of Columbia. 

Bv: C. NEWELL ATKINSON 
Assistant Clerk. 

Allowed bv 
CHARLES II. ROBB 
Associate Justice of the United States 

Court of Appeals for the District of Columbia. 

Endorsed: Filed Jun 15 1936 Municipal Court District of 
Columbia 

14 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 14, both inclusive, to be a true and correct 
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transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. A-11,619, wherein Elsie C. Beckwith 
is plaintiff and Prudential Insurance Company of America, 
a corporation, is defendant, as the same that remains upon 
the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 8th day of July, 1936. 

BLANCHE NEFF 

(Seal) Cleric, M. C . 

Endorsed on Cover: In Error To The Municipal Court. 
District of Columbia. No. 6774. Prudential Insurance 
Company of America, A Corporation Plaintiff in Error vs. 
Elsie C. Beckwith. United States Court of Appeals for the 
District of Columbia. Filed Jul 8—1936. Moncure Burke, 
Clerk. 


UNITED S^ATrc; 

COUR TOP A PFE A LSFOPTHE 
DISTRICT OF COL Um^ia 


IN TkIILEO 


(Emtetr States Court of^jpjeafe , 

FOR THE DISTRICT OF COLUMBIA. 




April Term, 1936. 


No. 6774. 


Prudential Insurance Company of America, 

PI a ini iff in Error , 

v. 

Elsie C. Beckwith, Defendant in Error . 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


H. Prescott Gatley, 

of Counsel. 


Benjamin S. Minor, 
Arthur P. Drury. 


Press of Byron S. Adams, Washington. D. C. 





INDEX 


Page 

Statement of Case... 1 

Assignments of Error.. 5 

Argument. 5-33 

Death not caused by accidental means..5-18 

Death not caused solely by accidental means be¬ 
cause of death was a disease.. 18-22 

There was no bodily injury.. 22 

No proof that death was solely through accidental 
means ....22-30 

No proof of any accidental means. 30 

Cases cited by defendant in error. 31 

There is no ambiguity in the policy. 33 

Conclusion . 33 

TABLE OF CASES 

Aetna Life Ins. Co. v. Ryan, 255 Fed. 483 _... 21 

Aetna Life Ins. Co. v. Vandecar, 86 Fed. 282 _ 31 

Anderson v. Traveler’s Protect. Asso., 74 Fed. 

(2d) 170 . # .. 27 

Baldwin v. North American Ins. Co., 22 Fed. (2d) 

111 .. 12 


Carswell v. Railway Mail Asso., 8 Fed. (2d) 612.. 11 

Chase v. Business Mens Assur., 51 Fed. (2d) 34. .19-22 


Davis v. Jefferson Standard Life, 73 Fed. (2d) 330 19 
Hastings v. Travelers Ins. Co., 190 Fed. 258 .... 9 

Johnson v. Aetna Life Ins. Co., 24 Ga. App, 431.. 29 
Landress v. Phoenix Mutual Life, 291 U. S. 491.. 6 

Lehman v. Great Western, 155 Iowa 737 ... 17 

Lyon v. Travelers Pro tec. Asso., 25 Fed. (2d) 596 13 
Mutual Acci. Asso. v. Barry, 131 U. S. 100_ 32 



















11 


Index Continued. 


Page 

Nax v. Travelers Ins. Co., 130 Fed. 985 . 31 

New Amsterdam v. Johnson, 91 Ohio St. 155_ 18 

Orr v. Mutual Life Ins. Co., 57 Fed. (2d) 901.... 33 

Paist v. Aetna Life Ins. Co., 54 Fed. (2d) 393_14-32 

Patterson v. Ocean Acci., 25 App. D. C. 46. 32 

Pope v. Prudential Ins. Co., 29 Fed. (2d) 185... .14-31 

Rock v. Travelers Ins. Co., 172 Cal. 462 . 23 

Ryan v. Continental Cas. Co., 47 Fed. (2d) 472.... 24 
Schmid v. Indiana Travelers Acci., 42 Ind. App. 

483 .. 15 

Seipel v. Equitable Life Ins. Co., 59 Fed. (2d) 544 26 

Shanberg v. Fidelity Cas. Co., 158 Fed. 1. 7 

Smith v. Federal Life Ins. Co., 6 Fed. (2d) 283... 10 

Travelers Ins. Co. v. Selden, 78 Fed. 285 . 31 

Webster’s New International Dictionary. 19 

Western Com. Travelers v. Smith, 85 Fed. 401... 31 

Words & Phrases (2d) . 19 










IN THE 


Untteti States Court of &ppeate 

FOE THE DISTRICT OF COLUMBIA 
April Term, 1936. 


No. 6774 


Prudential Insurance Company of America, 

Plaintiff in Error, 


v . 

Elsie C. Beckwith, 
Defendant in Error. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 

Elmer R. Beckwith was insured under three indus¬ 
trial life insurance policies issued by the Prudential 
Insurance Company of America, the plaintiff in error 
herein. Each of said policies contained a provision for 
the payment of double indemnity if the death of the 
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insured was caused solelv bv accidental means, the 
exact provision of eacli policy being as follows: 

“Upon receipt of due proof that the insured 
after attainment of age 15 and prior to attainment 
of age 70, has sustained bodily injury, solely 
through external, violent and accidental means, 
occurring after the date of this policy (but in no 
case prior to December 10, 1928) and resulting in 
the death of the insured within ninety days from 
the date of such bodily injury . . . the Company 
will pay in addition to any other sums due under 
the Policy and subject to the provisions of the 
Policy an Accidental Death Benefit equal to the 
face amount of insurance stated in the policy less 
the amount of any disability benefit which has be¬ 
come payable under the Policy on account of the 
same bodily injury ...” (R., p. 4.) 

Beckwith, a plumber by trade, was employed by 
Thomas E. Clark, Incorporated. On the morning of 
August 7, 1934, Beckwith and one Joseph E. Clark 
went to the dwelling at 4530 9th Street, Northwest, in 
the District of Columbia, for the purpose of replacing 
an old bath tub located in the bath room on the second 
floor of that building (R., p. 5). Beckwith and Clark 
disconnected the old tub, which weighed 250 pounds, 
carried it down the flight of steps to the first floor, 
down a few more steps from the front porch, and to the 
back of the house where the new tub had been de¬ 
livered. In carrying this tub Beckwith was on the back 
end and Clark was on the front end. They put the tub 
down several times and rested and when the tub was 
finally put down in the yard Beckwith remained with it 
while Clark took some tools back to the bathroom. 
When Clark returned lie and Beckwith carried the new 
tub, which weighed about the same as the old tub, from 


the yard up the porch steps and up the flight to the 
second floor. In carrying this tub the position of the 
men was the same as before, which meant that Beck¬ 
with carried the front end and Clark carried the back 
end. The tub was put down several times for rests 
and when the second floor was reached the tub was set 
down on the landing at the top of the steps and Beck¬ 
with and Clark went into the bathroom and moved 
some tools where they wanted them. Beckwith then 
sat down on the stool in the bathroom and gasped for 
breath and looked so peculiar that Clark and two ladies 
in the house helped him from the bathroom to a bed¬ 
room where he lay down and was given some ammonia. 
This spell or attack occurred within five minutes or 
less from the time they reached the landing with the 
tub. After laying on the bed for a short while Beck¬ 
with revived, got up and helped Clark carry the tub 
from the landing, into the bathroom, and when the tub 
was set down there he again sat on the stool. All this 
time Clark noticed that Beckwith was looking and act¬ 
ing “funny.” A few moments later Beckwith col¬ 
lapsed and fell from the stool and lay on the floor face 
up, very purple and gasping for breath. Clark and 
the two ladies again did what they could and called a 
doctor, but Beckwith was dead before the doctor ar¬ 
rived. This second attack or spell took place not longer 
than five minutes after he had assisted in moving the 
tub from the landing into the bathroom (R., p. 6). 

During the course of this whole work there was no 
mishap of any kind, such as stumbling, slipping, fall¬ 
ing or dropping the tub, no undue strain was thrown 
on either Beckwith or Clark, other than the ordinary 
strain of weight carrying (R., p. 6). 

On the dav Beckwith died the coroner for the District 
* 

of Columbia performed an autopsy upon his body and, 
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as a result of the conditions which he found, certified 
that the cause of his death was chronic myo-endocar- 
ditis or chronic inflammation of the membranous lining 
of the muscular part of the wall of the heart (R., p. 7). 

The acute onset of the heart disease from which 
Beckwith died, in the opinion of two doctors, could have 
been precipitated bv the labor of carrying the tubs 
(R., P.7), but it is also possible that, with his condition 
of heart as disclosed by the autopsy, he could have had 
an acute attack and died without undergoing any undue 
stress or strain; but that probably would not have hap¬ 
pened at his age (R., p. 7). 

After the death of Beckwith the Insurance Company 
paid to Elsie C. Beckwith, his widow, the face amount 
of the three policies involved and when the company 
refused to pay double that amount two suits were filed 
in the Municipal Court of the District of Columbia to 
recover the double indemnity, based upon the conten¬ 
tion that the death of the insured resulted from bodily 
injury received solely through external, violent and 
accidental means, in accordance with the provision con¬ 
tained in each of said policies (R., p. 2). 

The cases were tried below upon an agreed statement 
of facts (R., pp. 2-8) upon consideration of which the 
court held that the defendant in error was entitled to 
recover the sums claimed by her and judgments were 
entered in each case accordingly (R., p. 8). From these 
judgments writs of error were allowed on June 15,1936 
(R., p. 9). 
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ASSIGNMENT OF ERRORS. 

1. The court erred in finding that the death of the 
insured resulted from bodily injury received solely 
through external, violent and accidental means as pro¬ 
vided in the policies sued upon. 

2. The court erred in finding that the death of the in¬ 
sured was caused solelv bv external, violent and acci- 
dental means as provided in the policies sued upon. 

3. The court erred in finding for the plaintiff. 

ARGUMENT. 

The question presented is whether a man, who ad¬ 
mittedly has a preexisting heart disease, who dies as 
the result of an acute attack of that disease, precipi¬ 
tated while he is voluntarily exerting himself at work 
and without any mishap, such as slipping or falling, 
being involved, has received a “bodily injury, solely 
through external, violent and accidental means ’ 9 which 
caused his death. 

The statement of the question should give its own 
answer, for it would seem quite apparent that a man 
cannot, at one and the same time, die as the result of an 
acute attack of a long-standing heart disease and, with¬ 
out any mishap being involved, also die from a bodily 
injury received solely through accidental means. 

I. 

The Death of the Insured Was Not Caused by 
Accidental “Means” as Required by the Policies. 

There is a distinction to be made, under the authori¬ 
ties, between policies which insure against accidental 
means and those which insure against an accidental 
result. Voluntary acts are intended acts, and when 
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ASSIGNMENT OF ERRORS. 

1. The court erred in finding that the death of the 
insured resulted from bodily injury received solely 
through external, violent and accidental means as pro¬ 
vided in the policies sued upon. 

2. The court erred in finding that the death of the in¬ 
sured was caused solely by external, violent and acci¬ 
dental means as provided in the policies sued upon. 

3. The court erred in finding for the plaintiff. 

ARGUMENT. 

The question presented is whether a man, who ad¬ 
mittedly has a preexisting heart disease, who dies as 
the result of an acute attack of that disease, precipi¬ 
tated while he is voluntarily exerting himself at work 
and without any mishap, such as slipping or falling, 
being involved, has received a “ bodily injury, solely 
through external, violent and accidental means’’ which 
caused his death. 

The statement of the question should give its own 
answer, for it would seem quite apparent that a man 
cannot, at one and the same time, die as the result of an 
acute attack of a long-standing heart disease and, with¬ 
out any mishap being involved, also die from a bodily 
injury received solely through accidental means. 

I. 

The Death of the Insured Was Not Caused by 
Accidental “Means” as Required by the Policies. 

There is a distinction to be made, under the authori¬ 
ties, between policies which insure against accidental 
means and those which insure against an accidental 
result. Voluntary acts are intended acts, and when 


they result in injury the result may be accidental, but 
the means are intentional. In this case the acts of the 
decedent are shown to have been entirely voluntary; 
it is specifically agreed that there was no mishap of any 
kind (R., p. 6), and therefore no accidental means, but 
only wilful, voluntary means with an unexpected result. 

The distinction between accidental means and acci¬ 
dental result is shown in the following cases: 

Landress v. Phoenix Mut. Ins. Co., 291 U. S. 491 (1934). 

Insured suffered a sunstroke while playing golf and 
recovery for his death was sought under policies of 
accident insurance providing for payment if death 
should result “directly and independently of all other 
causes, from bodily injuries, effected through external, 
violent and accidental means ...” 

In denying recovery, the Supreme Court said: 

“Petitioner argues that the death, resulting 
from voluntary exposure to the sun’s rays under 
normal conditions, was accidental in the common 
or popular sense of the term and should therefore 
be held to be within the liability clauses of the poli¬ 
cies. But it is not enough, to establish liability 
under these clauses, that the death or injury was 
accidental in the understanding of the average 
man—that the result of the exposure ‘was some¬ 
thing unforeseen, unsuspected, extraordinary, an 
unlooked for mishap, and so an accident’ . . . For 
here the carefullv chosen words defining liabilitv 
distinguish between the result and the external 
means which produce it. The insurance is not 
against an accidental result. The stipulated pay¬ 
ments are to be made only if the bodily injury, 
though unforeseen, is effected by means which are 
external and accidental. The external means is 
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stated to be the rays of the sun, to which the in¬ 
sured voluntarily exposed himself.’’ 

* # * * # 

4 4 This distinction between accidental, external 
means and accidental result has been generally 
recognized and applied where the stipulated lia¬ 
bility is for injury resulting from an accidental, 
external means.” 

Skanberg v. Fidelity & Casualty Co., 158 Fed. 1 
(C.C. A. 8th—1907). 

The insured was engaged with another man in car¬ 
rying a cellar door from one building to another. 
When they arrived at their destination and set the door 
down the insured said that he was tired and fell dead. 
There was no slip or stumble while they were carrying 
the door, and an autopsy disclosed that the insured had 
fatty degeneration of the heart, and that the strain of 
carrying the door ruptured it causing his death. 

The policy insured against death 4 4 resulting directly 
and independently of all other causes, from bodily in¬ 
juries sustained through external, violent and acci¬ 
dental means. ’ ’ The policy further provided that it did 
not insure disability from disease. In holding that 
there could be no recovery under the policy, and that a 
directed verdict for the defendant was proper, the 
Court says: 

4 4 The policy is one of indemnity against disabil¬ 
ity or death, resulting directly, and independently 
of all other causes, from bodily injuries sustained 
through external, violent and accidental means, 
and also against disability from certain illnesses 
therein specified. The disease from which the as¬ 
sured was suffering at the time of his death was 
not enumerated in the policy, and, as we view the 
case, there was no accident in the means through 
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which the bodily injury was effected. It would not 
help the matter to call the injury itself—that is, 
the rupture of the heart—an accident. That was 
the result, and not the means through which it was 
effected. Carrying the door, or, after putting it 
down, the act of filling his lungs with air by draw¬ 
ing a long breath, was the means by which the in¬ 
jury was caused. Both were done by the assured 
voluntarily, and in an ordinary wav with no unforc- 
seen, accidental, or involuntary movement of the 
body whatever. There was no stumbling, slipping, 
or falling; there was nothing accidental in his 
movements, any more than there would be in walk¬ 
ing on the street, or passing down the steps of his 
house, during each of which he might have filled 
his lungs by drawing a long breath, and ruptured 
his heart. The policy does not purport to be a con¬ 
tract of indemnity against death or injury by all 
means. The cause of death must in all cases, where 
it is sought to recover under the provisions above 
quoted, result directly, and independently of all 
other causes, from bodily injury sustained through 
external, violent, and accidental means, or the 
event is without the scope of the contract. The 
degree of violence or force is not material. Had 
the assured, while assisting in carrying the door, 
lost his balance, and fallen and struck upon some 
unforeseen object, or slipped on the ice, his death 
might be said to have resulted from violent or ac¬ 
cidental means, and assuming that there was no 
want of due diligence on his part, would doubtless 
be covered by the policy. But from the facts as 
disclosed by the record in this case, we do not think 
it can be said that the rupture of the assured’s 
heart, and which caused his death, was in any sense 
the result of an accident. He engaged in carrying 
this door for his own convenience; he encountered 
no obstacle in doing so; he accomplished just what 
he intended to, in the way he intended to, and in 
the free exercise of his choice. No accident of 


any kind interfered with his movements, or for 
an instant relaxed his self-control. 

‘‘Even assuming that the walls of the heart gave 
way under the strain to which the assured had 
voluntarily put it, under circumstances free from 
all peril or necessity, we are of opinion that the 
case would not come within the provisions of the 
policy, and therefore that the Circuit Court rightly 
instructed the jury to return a verdict for the de¬ 
fendant.” 

Hastings v. Traveller's Ins. Co., 190 Fed. 258 (D. C. 
Wash. 1911). 

The insured was lifting himself up and down by 
placing his hands on the arm of the chair in which he 
was sitting, and died from the exertion. An autopsy 
showed that he had an enlarged heart and the exertion 
caused it to dilate. The question arose whether this 
was a death from “external, violent and accidental 
means.” In holding that it was not, and directing a 
verdict for the insurer, Judge Donworth says: 

“The essential facts of the case are fairly free 
from controversy. There is no dispute as to what 
violence, if any, led up to the death of the deceased. 
It is admitted by the plaintiff that the only violence 
was the act of the deceased himself in lifting him¬ 
self up and down two or three times in a chair . . . 

“. .. if there had been anything in the act of the 
deceased which was unforeseen, unexpected or 
miscalculated, then it would be a question for the 
jury as to whether the accidental element caused 
the death. But it is admitted here by the plaintiff 
that the act of the deceased in lifting himself by 
his hands and letting himself down was precisely 
the movement he was intending to perform and 
desirous of performing. There was no slipping of 


the hands or of the body or of the ciiair. So far 
from there being any element of chance or mis¬ 
calculation or the unexpected, the movement was 
accomplished exactly as contemplated. The only 
mistake the deceased made was in miscalculating 
the strength of his heart.” 

Smith v. Federal Life Ins. Co., 6 F. (2d) 283 (D. C. 
Texas—1925) Affirmed in 8 F. (2d) 1022). 

In this case the policy insured against death “ ef¬ 
fected directly and independently of all other causes, 
through external, violent and accidental means. , ’ 

While the insured was riding in an automobile with 
another man the car began to slide in the mud and 
Smith got out and went to the back of the car to push, 
so that the wheels would get out of the mud. He com¬ 
plained of a pain in his side that night and died a few 
hours later as he sat up in bed. The cause of the death 
was shown on the proof submitted to the company as 
acute myocarditis. The doctors all testified that the in¬ 
sured had suffered from influenza which had weakened 
his heart, and that the pushing of the automobile was 
too great a strain and resulted in his death. The de¬ 
fendant moved for a directed verdict on the ground 
that the insured did not die from accidental means, and 
second, that his death was not effected directly and 
independently of all other causes by such means. 

In considering this motion the court cites a number of 
authorities and reaches the conclusion that there is a 
doubt as to the first proposition because of the vast 
array of authorities on both sides, but says that there 
can be no doubt about the correctness of the second 
proposition. 


4 4 The defendant wrote a guarantee against a 
certain sort of accident. The sort that ‘directly’ 
and ‘independently,’ of other causes, ‘through ex¬ 
ternal, violent, and accidental’ means produced 
the injury. The pushing of the automobile did not 
produce death. The heart trouble was not ‘ex¬ 
ternal’ nor ‘violent,’ nor was it an accidental 
malady. It was the residuum of a very trouble¬ 
some and serious illness. The two contributed to, 
and caused death, probably. I believe the law and 
the facts are with the defendant, and, the jury will 
bring in a verdict for it.” 

Carswell v. Railway Mail Ass’n, 8 F. (2d) 612 (C. 0. A. 
5th—1925). 

Benefit certificate insured against bodily injury re¬ 
ceived through external, violent and accidental means. 
The claim was that the insured, while he was cranking 
an automobile, was injured by an acute dilatation of his 
heart, from which he died. The testimony showed that 
the insured took hold of the starting crank and spun 
the motor until he was exhausted. 

“There was no evidence tending to prove that 
insured leaned or twisted his body otherwise than 
intentionally, or that anything unforeseen or unin¬ 
tentional occurred while he was trying to crank 
the car. 

“Where one voluntarily undergoes physical 
exertion and nothing unexpected or unintended 
happens while he is doing so the fact that such 
exertion unintentionally and unexpectedly causes 
injury does not make the means whereby such in¬ 
jury was caused, namely, the voluntary exertion, 
accidental. The physical injury caused by volun¬ 
tary exertion or strain, which is unaccompanied by 
anything which is involuntary, unforeseen and un- 


usual, is not a result of ‘external, violent and acci¬ 
dental means , within the meaning of the instru¬ 
ment sued upon.” 

• *#•*•# 

“The evidence adduced required the conclusion 
that the death of the insured was caused by his 
own voluntary act in trying to start the car and 
was inconsistent with the conclusion that the in¬ 
jury causing death was received through external, 
violent and accidental means within the terms of 
this certificate.” 

Baldwin v. North American Ins. Co., 22 F. (2d) 111 
(C. C. A. 5th—1927). 

“Policy insured against bodily injuries sustained 
. . . through accidental means.” 

The insured received a strain while changing an 
automobile tire when the car started to move from the 
jack, and he attempted to hold it by pushing against it. 

“No evidence indicated that anything unin¬ 
tended or unexpected occurred, except the injury 
which resulted from the attempt to stop the move¬ 
ment of the car. That a personal injury so 
brought about by voluntary physical exertion is 
not sustained through accidental means, within 
the meaning of such a policy as the one sued on, 
has been decided by this court in a case involving 
facts not materially different from those of the in¬ 
stant case. Carswell v. Railway Mail Association, 
8 F. (2d) 612. We conclude that the evidence 
adduced did not authorize a recovery under the 
features of the policy which insured against bodily 
injuries sustained through accidental means.” 
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Lyon v. Travelers’ Protective Ass’n, 25 F. (2d) 596 
(1928) (C. C. A. 4th, certiorari denied 278 U. S. 
602). 

In this case the policy insured against death “ caused 
by external, violent and accidental means, independ¬ 
ently of all other causes, and is the sole cause of 
death.’ * 

While driving an automobile the insured got off the 
road during a heavy rain and darkness, and drove 
about 100 feet into a wood. He attempted to drive 
back to the road, but the softness of the dirt and the 
presence of stump holes made driving very difficult and 
required a great deal of exertion in handling the car. 
As a result of this exertion insured broke a blood ves¬ 
sel and died shortly thereafter. 

In holding that there could be no recovery on these 
facts the court said: 

‘‘Upon these facts we think that the court below 
properly nonsuited plaintiff. Viewing the evidence 
in the light most favorable to plaintiff, as we must 
on a motion to nonsuit, we do not think that it fur¬ 
nished any substantial proof that the death of the 
insured resulted from external, violent and acci¬ 
dental means, but, on the contrary, showed that it 
was the result of a cause expressly excepted, viz., 
voluntary overexertion. It is perfectly clear, we 
think, that the rupture of the blood vessel was not 
caused by an external thing such as a blow or fall. 
Not onlv was there no evidence of such blow or fall, 
but there was no evidence of anv bruise which could 
have been caused thereby, or of any complaint by 
insured of receiving same, although he was com¬ 
plaining of feeling sick and of his lungs filling with 
blood. On the other hand, there is clear evidence 
of violent exertion on his part, and that the rupture 
of the blood vessel occurred while he was engaged 
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in such exertion. Under these circumstances, we 
do not think that his death could be said to have 
been caused by external, violent and accidental 
means, within the protection of the benefit certifi¬ 
cate. Rock v. Travelers’ Ins. Co., 172 Cal. 462, 156 
P. 1029, L. R. A. 1916E, 1196; Feder v. Iowa State 
Traveling Men’s Ass’n, 107 Iowa 538, 78 N. W. 
252, 43 L. R. A. 693, 70 Am. St. Rep. 212; Lehman 
v. Great Western Acc. Ass’n, 155 Iowa 737, 133 
N. W. 752, 42 L. R. A., N. S., 562: Shanberg v. 
Fidelitv & Casualtv Co., 158 Fed. 1, 19 L. R. A., 
N. S., 1*206.” 

Pope v. Prudential Insurance Co., 29 Fed. (2d) 185 
(C. C. A. 6th 1928). 


Pope voluntarily submitted to an operation on his 
kidney and during the course of the operation he de¬ 
veloped a hemorrhage which could not be stopped and 
which resulted in his death. In construing the policy 
the court says: 

”... the right construction thereof, supported 
by the weight of authority, that when the insured 
or those acting with his consent did precisely what 
thev intended to do and in the wav which they in- 
tended, knowing that injury often did result and 
might be unavoidable, and where there was no slip 
or misstep in the performance, and where there 
was no ignorance of any material factor, this can¬ 
not be said to have been the accidental cause of the 
injury which unfortunately may follow.” 

Paist v. Aetna Life Ins. Co., 54 F. (2d) 393 (D. C. Pa., 
1931), Affirmed 60 F. (2d) 476 (C. C. A. 3rd). 

The policy insured against death resulting “ directly 
and independents of all other causes from bodilv in- 
juries effected solely through external, violent and 
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accidental means.” The insured received a sunstroke 
while playing golf. The Court found that the means 
were external and violent, but were not accidental, 
saying: 

“While 1 do not think that the bodily reactions 
which caused and constituted the injuries in this 
case can be said to have been a natural or probable 
result of the insured’s exposure to the sun’s rays, 
nevertheless the insured’s voluntary act was not 
complicated by any unforeseen, unexpected, or un¬ 
usual occurrence. I therefore conclude that the 
means effecting the injuries which resulted in the 
insured’s death in this case were not accidental.” 

Schmid v. Indiana Travelers’ Acc . Ass’n, 42 Ind. App. 
483 (1908). 

Policy provided it covered no claims except those 
arising from “physical bodily injury, through external, 
violent and accidental means . . . and then only when 
the injury shall, independently of all other causes, im¬ 
mediately and wholly disable the insured from perform¬ 
ing any and every kind of business pertaining to his 
occupation.” The policy specifically excluded death 
or injury from disease or bodily infirmity. 

The insured went to Colorado Springs, considerably 
above sea level, and climbed a long flight of steps lead¬ 
ing to his hotel. This exertion apparently caused heart 
trouble which resulted in his death; his fall cut his 
head and he died a few moments thereafter. 

The trial court held that the complaint setting forth 
substantially the foregoing facts did not state a cause 
of action showing that the death of the insured was 
caused by accidental means as required by the policy 
and sustained a demurrer. In upholding this action the 
appellate court said: 


“The following cases hold, as do the decisions in 
this state, that the result, though unexpected, is not 
an accident within the meaning of an accident in¬ 
surance policy provided for liability on death of 
insured bv accidental means. The means or cause 
must be accidental. In these cases it is held that 
death resulting from voluntary physical exertion, 
or from intentional acts on the part of the insured 
is not accidental and not within the meaning of the 
contract like the one under consideration. Nor is 
disease or death caused bv the vicissitudes of cli- 
mate or atmosphere the result of an accident: 46 
Fed. 446; 131 U. S. 100; S3 X. Y. Supp. 238; 96 Ga. 
818; 43 L. R. A. 693; Fed. Case Xo. 8682; Fed. Case 

No. 13182; 118 Iowa 436; 87 X. Y. Supp. 640. 

#*###*# 

“We feel warranted, because of the plainness 
with which the distinction is drawn between ‘acci¬ 
dent’ and ‘accidental means’ to quote from Clidero 
v. Scottish Accident Insurance Company, 29 Scot. 
L. Rep. 303. There the person who was insured 
against death from ‘bodily injury caused by vio¬ 
lent, accidental, external and visible means, had 
just risen from bed and was in the act of pulling 
on his stockings when he felt something give away 
in his inside’ and shortly afterwards died. Lord 
Adam, in the course of his opinion, said, ‘the ques¬ 
tion, in the sense of this policy, is not whether 
death was the result of accident in the sense that 
it was a death which was not foreseen or antici¬ 
pated. That is not the question. The question is, 
in the words of the policy, whether the means which 
lead to the death is accidental, are to my mind two 
quite different things. A person may do certain 
acts, the result of which may produce intervening 
consequences, and may produce what is commonly 
called accidental death, but the means are exactly 
what the man intended to use, and did use, and was 
prepared to use ... I can not think that that falls 
within the description in this policy, that death 


resulted from violent, accidental, external and 
visible means.’ ” 


Lehman v. Great Western Acc. Asso., 155 Iowa 737 
(1911). 


Lehman was insured against disability resulting from 
“the effects of personal bodily injury caused solely by 
external, violent and accidental means.” 

He bowled for three successive nights and while so 
engaged on the third night strained his side. He quit 
bowling, the next day had a sore side, with tenderness 
coming from the strain, and the following day had ap¬ 
pendicitis, which according to the testimony of his 
physician, could be traced directly to the irregular 
working of the muscles and parts of the body around 
the appendix and which resulted from the strain. 
There was a judgment in favor of the insurance com¬ 
pany, and in sustaining the judgment, the appellate 
court said: 


“Tn all of these cases we have recognized the 
necessity of proximate connection between some 
accidental means and the injurious result com¬ 
plained of; and according to the great weight of 
authority such proximate connection must appear. 
It is not sufficient that there be an accidental—that 
is, unusual and unanticipated result. The means 
must be accidental; that is, involuntary and 
unintended. 


# 


m 


* 


* 


“ ... is is to be borne in mind that in this case 
there is no evidence whatever of any slipping or 
falling, or of any straining of the muscles, other 
than the intentional strain put upon them in the 
voluntary and intentional act of bowling. Such 
a strain was not an accidental strain, and, if it 
produced an unintended result and consequent in- 
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“The following cases hold, as do the decisions in 
this state, that the result, though unexpected, is not 
an accident within the meaning of an accident in¬ 
surance policy provided for liability on death of 
insured bv accidental means. The means or cause 

m/ 

must be accidental. In these cases it is held that 
death resulting from voluntary physical exertion, 
or from intentional acts on the part of the insured 
is not accidental and not within the meaning of the 
contract like the one under consideration. Nor is 
disease or death caused by the vicissitudes of cli¬ 
mate or atmosphere the result of an accident: 46 
Fed. 446; 131 U. S. 100; 83 N. Y. Supp. 238; 96 Ga. 
818; 43 L. R. A. 693; Fed. Case No. 8682; Fed. Case 

No. 13182; 118 Iowa 436; 87 N. Y. Supp. 640. 

******* 

“We feel warranted, because of the plainness 
with which the distinction is drawn between ‘acci¬ 
dent’ and ‘accidental means’ to quote from Clidero 
v. Scottish Accident Insurance Company, 29 Scot. 
L. Rep. 303. There the person who was insured 
against death from ‘bodily injury caused by vio¬ 
lent, accidental, external and visible means, had 
just risen from bed and was in the act of pulling 
on his stockings when he felt something give away 
in his inside’ and shortly afterwards died. Lord 
Adam, in the course of his opinion, said, ‘the ques¬ 
tion, in the sense of this policy, is not whether 
death was the result of accident in the sense that 
it was a death which was not foreseen or antici¬ 
pated. That is not the question. The question is, 
in the words of the policy, whether the means which 
lead to the death is accidental, are to my mind two 
quite different things. A person may do certain 
acts, the result of which may produce intervening 
consequences, and may produce what is commonly 
called accidental death, but the means are exactly 
what the man intended to use, and did use, and was 
prepared to use ... I can not think that that falls 
within the description in this policy, that death 
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resulted from violent, accidental, external and 
visible means.’ ” 


Lehman v. Great Western Acc. Asso 155 Iowa 737 
(1911). 


Lehman was insured against disability resulting from 
“the effects of personal bodily injury caused solely by 
external, violent and accidental means.” 

He bowled for three successive nights and while so 
engaged on the third night strained his side. He quit 
bowling, the next day had a sore side, with tenderness 
coming from the strain, and the following day had ap¬ 
pendicitis, which according to the testimony of his 
physician, could be traced directly to the irregular 
working of the muscles and parts of the body around 
the appendix and which resulted from the strain. 
There was a judgment in favor of the insurance com¬ 
pany, and in sustaining the judgment, the appellate 
court said: 


“In all of these cases we have recognized the 
necessity of proximate connection between some 
accidental means and the injurious result com¬ 
plained of; and according to the great Weight of 
authority such proximate connection must appear. 
Tt is not sufficient that there be an accidental—that 
is, unusual and unanticipated result. The means 
must be accidental; that is, involuntary and 
unintended. 


* 


* 


* 


* 




“ ... is is to be borne in mind that in this case 
there is no evidence whatever of any slipping or 
falling, or of any straining of the muscles, other 
than the intentional strain put upon them in the 
voluntary and intentional act of bowling. Such 
a strain was not an accidental strain, and, if it 
produced an unintended result and consequent in- 


jury, nevertheless the resulting injury, and not 
the means producing it, was accidental.” 

New Amsterdam Casualty Co. v. Johnson , 91 Ohio St. 
155 (1914). 

Following a horseback ride Johnson took a cold 
plunge which resulted in an acute dilation of the heart, 
and a disability period of 29 -weeks following. He 
claimed that he was entitled to be compensated under 
a policy which indemnified him against bodily injuries 
which, independently of all other causes, -were effected 
solelv and exclusively bv external, violent and acci- 
dental means. In holding that he was not entitled to 
recovery because the means was voluntary and in- 

* m/ 

tended and only the result -was accidental, the court 
savs: 

“The insured did nothing but that which he in¬ 
tended. He planned for and deliberately entered 
on the project and so far as appears, it was car¬ 
ried out precisely as he intended. He did not slip 
or fall. The water was no colder than he wanted 
it to be.” 

II. 

The Death of the Insured Was Not Caused “SOLELY” 
Through External, Violent and Accidental Means 
Because the Cause of Death was a DISEASE of 
the Heart. 

The cause of death was a chronic disease of the heart; 
the agreed statements of facts concedes it, the official 
death certificate received in evidence shows it (R., p. 7). 

It is a matter of common knowledge that “chronic” 
is the opposite of “acute” or sudden. Webster’s New 
International Dictionary defines “chronic” as 


“Continuing for a long time; of a disease, of 
long duration or characterized by slowly progress¬ 
ing symptoms; opposed to acute.” 

See also 2 Words & Phrases 1151; 15 A. L, R. 1234. 

Under the provisions of the policy the insured must 
die as the result of a “bodily injury” sustained 
“solely” through external, violent and accidental 
means. There is no bodily injury. 

“In their ordinary and popular sense, the 
phrase 4 bodily injuries’ conveys the idea of a cut, 
a bruise or a wound, rather than a physical im¬ 
pairment caused by disease.” 

Chase v. Business Men’s Assurance Company, 
51 F. (2d) 34 (C. C. A. 10th, 1931). 

The defendant in error attempts to distinguish the 
Federal cases given herein, and which were read to the 
Court on the trial below, on the ground that most of the 
cases involve policies providing that death must result 
“directly and independently of all other causes” or 
must not result “directly or indirectly from bodily dis¬ 
ease,” while the policies involved here provide only that 
the death must be caused “SOLELY” from injuries 
received by external, violent and accidental means. 
This is no distinction other than in the use of words, as 
shown by: 

Davis v. Jefferson Standard Life , 73 F. (2d) 330 (C. C. 
A. 5th, 1934) (certiorari denied, 294 U. S. 106). 

Policy insured against death resulting “directly and 
independently of all other causes from bodily injury 
effected solely through external, violent and accidental 
means. ’ ’ The insured was operated upon and the anaes- 
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thetic so affected liis heart that he died. In holding 
that there could be no recovery, the court says: 

“That there was an accidental death caused in 
part by an external means (the anaesthetic), which 
by a strain is held to be violent, is apparent; that 
the means was an accidental one is not so plain, as 
no mistake or slip occurred in its use. By the 
weight of autkoritv a means is not made accidental 
because some unexpected result followed in addi¬ 
tion to that which was intended to be accomplished. 
Landress v. Phoenix Mutual Life Ins. Co., 201 U. S. 
401, 54 S. Ct. 461, 78 L. Ed. 034, 00 A. L. R. 1382. 
But irrespective of that, it is clear to us that the 
fatality cannot be said to have been effected solely 
by this external violent means, because it was due 
also to the internal bodilv weakness without which 
there would have been no death. This was also a 
‘bodily infirmity’ within the clause of exception, 
for infirmity includes abnormal weakness as well 
as acute disease. Insurance against death by acci¬ 
dent is afforded for a small premium, and the cov¬ 
erage is correspondingly narrow. The liability is 
guarded by carefully chosen words. Courts have 
no more right bv strained construction to make the 
policy more beneficial by extending the coverage 
contracted for than thev would have to increase the 
amount of insurance. The insurance here is not 
against unintended death from bodily injury ef¬ 
fected by violent, external means generally, but 
only when the violent, external means can be said 
to be accidental and when thev solelv and inde- 
pendently of all other causes produce the death. 
If a bodily infirmity, though unknown at the time, 
is a concurring cause without which death would 
not have resulted, the policy does not cover the 
case. Landress v. Phoenix Mutual Life Ins. Co., 
supra; Travelers’ Protective Association v. Davis, 
supra; Ryan v. Continental Casualty Co. (C. C. A.) 
47 F. (2d) 472. The count was properly stricken.” 


Aetna Life Insurance Co-, v. Ryan , 255 Fed. 483 (C. 0. 
A. 2nd, 1918). 

Ryan was supposed to have been struck by a closing 
door on a subway train. He had arteriosclerosis, how¬ 
ever, and the autopsy showed the cause of his death as 
cerebral hemorrhage. The plaintiff claimed that the 
stroke was caused by being hit by the door, the defense 
\vas death by disease. The policy covered death 
4 ‘directly and independently of all other causes, from 
bodily injuries effected solely through external, violent 
or accidental means.” In reversing a judgment for the 
plaintiff the court says: 

“The cases establish the principle that, if death 
results from disease or a bodily infirmity, there can 
be no recovery under such a policy whether the in¬ 
sured suffered an accident or not. And they also 
show that there can be no recovery if the insured 
sustained an accident but at the time it happened 
was afflicted with a preexisting disease and if death 
would not have resulted if he had not had the dis¬ 
ease, but his death was caused because the accident 
aggravated the effects of the disease or the disease 
aggravated the effects of the accident. (Citing 
many cases.) ” 

According to the facts of this case, the diseased con¬ 
dition of the heart of the insured was a condition which 
existed independently of the activity of the insured, 
and the acute attack of the disease from which he died 
was simply precipitated by this particular work (R., 
p. 7). The result is that there w T as no “bodily injury” 
nor was any “bodily injury” sustained “solely” 
through external, violent and accidental means inas¬ 
much as it was a death from disease. 


Considering these same propositions of law from 
another angle, namely, the obligation on the plaintiff to 
prove her own case, the defendant in error was not en¬ 
titled to recover. 


III. 

The Defendant in Error Did Not Sustain the Burden 

of Proof. 

In order to recover it was necessarv for the de- 
fendant in error to bring herself within the terms of 
the policy under which she must prove that the death 
of the insured resulted from (a) a bodily injury (b) 
solely, (c) through accidental means. 

(a) 

A bodily injury is not a disease (Chase v. Business 
Men’s Assurance Company, supra), and there is abso¬ 
lutely no proof of any injury. The admitted facts are 
to the contrary. 


(b) 

The admitted facts also show that the death of the 
insured was not caused “solely” through accidental 
means because disease contributed to and caused his 
death. The admitted facts are that “the cause of his 
death was chronic mvoendoearditis” and the “acute 
onset of the heart disease . . . from which Beckwith 
died, could . . . have been precipitated by the labor 
. . . ”; “he could have continued indefinitely” and “It 
is also possible that with his condition of heart ... he 
could have had an acute attack and died without under¬ 
going any undue stress or strain” (R., p. 7). 


Such statements do not prove that the death of the 
insured was caused 4 ‘solely’’ through accidental means. 

Rock v. Travelers’ Ins. Co., 172 Cal. 462, L. R. A. 
1916E, 1196. 

Rock was attending a funeral. The casket was on the 
second floor and the stairway was so narrow that only 
two men could handle it to take it down stairs. Rock 
took the rear end and when he reached the bottom of 
the stairs collapsed and died before medical aid 
reached him. The cause of his death was acute dilata¬ 
tion of the heart, and the autopsy showed that the con¬ 
dition of the heart was not entirely normal and that the 
strain produced the dilatation and subsequent death. 
The record does not disclose that anything of an un¬ 
usual or unexpected nature occurred in the course of 
carrying the casket down the stairs and the testimony 
was to the contrary. Rock was insured under a policy 
against death “resulting from bodily injuries effected 
directly and independently of all other causes, through 
external, violent and accidental means.” 

The trial court permitted the case to go to the jury, 
which found for the plaintiff. In holding that the 
plaintiff had not sustained the burden of proof and or¬ 
dering the case reversed, the appellate court said: 

‘ ‘ The policy, it will be observed, does not insure 
against accidental death or injury, but against in¬ 
juries effected by accidental means. Differentia¬ 
tion is made, therefore, between the result to the 
insured and the means which is the operative 
cause in producing this result. It is not enough 
that death or injury should be unexpected or un¬ 
foreseen, but there must be some element of un¬ 
expectedness in the preceding act or occurrence 


which leads to the injury or death. Policies like 
the one before us have been before the courts in 
many cases, and the great weight of authority, we 
think, sustains the view which we have just ex¬ 
pressed . . .” 

# # # * * * * 

“It may also be said that the interpretation 
which we have given to this policy was adopted by 
the court below in its instructions to the jury. Un¬ 
der the facts as above recited, we find ourselves 
unable to escape the conclusion that the verdict 
was in conflict with these instructions. Briefly 
stated, the case is simply this: Rock undertook to 
carrv a heavv casket down a flight of stairs. In 
carrying it down he did not slip or stumble, nor 
did the casket fall against him. The entire opera¬ 
tion was carried out in precisely the manner in¬ 
tended and designed bv Rock. The exertion which 
he thus assumed was, however, beyond his 
strength, and imposed upon his vital organs a 
burden which, as it turned out, they could not bear. 
The result of this exertion was a dilatation of the 
heart and death. On these facts, which appear in 
the record without substantial conflict, it cannot 
be said that the plaintiff sustained the burden 
which was on her of proving that the death of the 
insured was caused by bodily injuries effected 
through accidental means.” 

Rijan v. Continental Casualty Co., 47 F. (2d) 472 (C. C. 
A. 5th, 1931). 

The policy provided for payment on loss of life “re¬ 
sulting from a personal injury which is effected solely 
and independently of all other causes by the happening 
of an external, violent and purely accidental event.” 

The insured was assisting in loading ice into a car. 
While pulling ice from a truck into the car he slid and 


sat down and fell a second time on his face. He got up, 
put his hand on his chest, laid down for awhile and was 
taken home and died shortly after reaching home. 
There was no autopsy, but there was some evidence 
that the insured had died from a ruptured heart, and 
there was also evidence that the falls would not have 
caused this rupture. In holding that a directed verdict 
for the insurance company was proper, the court says 
that there are two phases to be considered; the first is 
that a conclusion that the condition of the insured was 
due solely to his slipping and was not proximately con¬ 
tributed to bv his own voluntary exertion in handling 
the ice, would have been a mere surmise. Second, as¬ 
suming that insured’s condition would not have been 
caused by his voluntarv exertion if he had not acci- 
dentally slipped, there could be no liability because 
there was no evidence that the slip was capable of 
causing the death if the insured had not been affected 
with a body infirmity. On this latter point, the court 
savs: 

i ‘There was no evidence furnishing any support 
for a finding that the death of a person in anything 
like normal health could have been caused solely 
by such a slipping and sitting or falling down as 
the evidence tended to prove. Though the insured 
sustained a personal injury by the happening of 
an external, violent and purely accidental event, 
his death was not brought about solely and inde¬ 
pendently of all other causes by that accident, if, 
at the time the accident occurred, it would not have 
caused his death if he had not been then afflicted 
with a previously existing disease or infirmity, and 
if the accident had not aggravated the effect of the 
disease or infirmity, or the disease or infirmity had 
not aggravated the effect of the accident. National 
Masonic Acc. Ass’n v. Shryock (C. C. A.) 73 Fed. 



774; Kerns v. Aetna Life Ins. Co. (C. C. A.) 291 
Fed. 289; Aetna Life Ins. Co. v. Ryan (C. C. A.) 
255 Fed. 483; Commercial Travelers’ Mut. Acc. 
Ass’n v. Fulton (C. C. A.) 79 Fed. 423. It cannot 
fairlv be denied that the evidence as to the circum- 

mt 

stances attending the physical collapse of the in¬ 
sured and his death persuasively indicated that 
before and at the time of the accidental event, 
which evidence tended to prove, the insured was 
afflicted with some serious internal ailment or de¬ 
fect, and that such pre-existing ailment or defect 
caused or proximatelv contributed to his death. 
We think the evidence adduced was such that the 
court would have been warranted in setting aside 
a verdict which involved a finding that the death 
of the insured resulted from a personal injury 
which was effected solely and independently of all 
other causes by the happening of an external, vio¬ 
lent, and purely accidental event. This being so, 
the above mentioned ruling was not erroneous.” 

Seipel v. Equitable Life Ins. Co., 59 F. (2d) 544 (C. C. 
A. 7th, 1932). 

Seipel was working in a garage helping to place a 
disc wheel on a bus. He and another man were lifting 
the wheel to place it upon the axle when he suffered a 
hernia and died from resultant post-operative pneu¬ 
monia. Suit was brought bv the beneficiarv under a 
double indemnity provision covering death resulting 
“ independently of all other causes, from bodily in¬ 
juries effected solely through external, violent and 
accidental means.” 

“The sole question is: Was there substantial 
evidence tending to indicate that the hernia which 
resulted in his death was caused through external 
and accidental means? 


“If the means which alone caused the hernia 
were means which Seipel himself intentionally in¬ 
voked and employed, then the means were not acci¬ 
dental, however unintended and unexpected the 
result. In other words, if Seipel intentionally par¬ 
ticipated in lifting’ this wheel into position, and 
while so lifting* or holding it, the hernia occurred 
without the intervention of outside and accidental 
means causing it, his injury was not caused in such 
manner as to raise liability for the double in¬ 
demnity. 

******* 

“The natural conclusion from this evidence is 

that Seipel, while bending over, holding this heavy 

wheel and helping to manipulate it into position, 

underwent a strain which suddenly caused the 

hernia, and the sharp pain incident thereto brought 

forth his crv of distress and his simultaneous re- 
•/ 

lease of his hold on the wheel. 

“That he had never before sustained a hernia, 
although frequently doing such work, docs not tend 
to raise any inference against its occurrence this 
time without the interposition of external, violent, 
and accidental means. We are of opinion that the 
evidence falls short of sustaining appellant’s bur¬ 
den of showing that means other than those which 
deceased intentionally employed were the efficient 
cause of his injury.” 

Anderson v. Travelers 9 Protective Ass’n, 74 F. (2d) 
170 (C. C. A. 5th, 1934). 

Insurance was against death “independently of all 
other causes, through external, violent and accidental 
means.” The insured became mired in an automobile 
and apparently strained himself while working to get 
it out of the mud. He had no bruises and complained 


of no bodily injury. His death apparently resulted 
from some rupture of a blood vessel, and in holding 
that there could be no recovery the court says: 


“The burden was on the plaintiff to show a death 
resulting soielv and exclusively from a bodily in- 
jury received through external, violent, and acci¬ 
dental means rather than through overexertion. 
There was no direct evidence of such an injury, 
but the burden of course could be borne by circum¬ 
stantial evidence which fairly proved such injury. 
There is a possibility that Anderson might have 
fallen or been struck in some way while working 
with the car, but this supposition is rebutted by the 
facts that he had no bruise and made no such com¬ 
plaint, and had at first no localized pain, but only 
weakness and nausea. The eyewitness, Foster, 
saw no such thing happen. It is more likely that 
some rupture occurred through voluntary over¬ 
exertion and not through any external, violent, and 
accidental means. That voluntary overexertion or 
strain bringing on fatal results is not such means 
is established by the decisions in Carswell v. Ry. 
Mail Ass’n (C. C. A.) 8 F. (2d) 612; Baldwin v. 
North American Accident Ins. Co. (C. C. A.) 22 F. 
(2d) 111; Landress v. Phoenix Mutual Life Ins. 
Co., 219 U. S. 491, 54 S. Ct. 461, 78 L. Ed. 934 
Moreover, in this insurance death from voluntary 
overexertion is expressly excluded. A bare pos¬ 
sibility of an external, violent accident is not 
enough. The evidence ought to show its prob¬ 
ability under all the circumstances in order to 
•> 

make a jury question, and such probability does 
not here appear. Lyon v. Travelers’ Protective 
Association (C. C. A.) 25 F. (2d) 597; Wallace v. 
Standard Accident Insurance Co. (C. C. A.) 63 F. 
(2d) 211.” 


Johnson v. Aetna Life Insurance Co ., 24 Ga. App. 431 
(1919). 

Policy provided for insurance against “bodily in¬ 
juries effected solely through external, violent and 
accidental means. ’ ’ 

The insured was changing a tire on his automobile 
when he ruptured a blood vessel and died. The per¬ 
sons in the car were not able to say what happened ex¬ 
cept that he died. 

The court states that there is no presumption that a 
person dies as the result of an accident, the presump¬ 
tion being rather that they die from natural causes. 

“. . . there is absolutely no proof whatever of 
any of the usual and natural elements of an acci¬ 
dent, such as a fall, slip, jar, blow or shock of any 
kind, were seen, heard, felt or observed. Accord¬ 
ing to the direct evidence, the act of the insured in 
attempting to change the tire on the automobile 
was voluntary, foreseen, and nothing unexpected 
or unusual happened in the performance of this 
‘ordinary’ act. Obviously, therefore, the plaintiff 
did not by direct evidence carry the burden of 
establishing the essential fact that the insured’s 
death resulted through ‘accidental means’ in the 
sense in which these words are used in the policy. 
Neither were the circumstances in proof sufficient 
to carry this burden. In this connection, plaintiff 
in error very earnestly argues and insists that the 
circumstances surrounding the insured’s death, 
when considered in the light of the proof of his 
good health, force the conclusion that it was for 
the jury to say whether or not death was brought 
about through ‘accidental means.’ This contention 
might be meritorious if the evidence actually 
proved good health, but in this particular the proof 
falls short. It is true that the insured’s ‘apparent’ 
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good health was proved by his wife and two physi¬ 
cians, but that was insufficient, in the absence of 
any proof as to the true condition of his vital or¬ 
gans, such as the heart and arteries, and such 
proof was absolutely necessary in this case, inas¬ 
much as it was alleged that the insured died from 
a ruptured blood vessel. Proof of a perfect ex¬ 
terior is wholly insufficient to supply proof of a 
perfect interior. For instance, one might be in 
apparent good health although his arteries be dis¬ 
eased. Whether or not insured’s arteries were 
normal or diseased could have been ascertained by 
a scientific investigation, but no such investigation 
or examination is shown by the evidence. It fol¬ 
lows that there was no sufficient proof of good 
health. 

******* 

44 . . . the trial judge did not err in directing a 
verdict for the defendant.” 

(c) 

The plaintiff has not proved that the death of the in¬ 
sured was caused by 44 accidental means” as defined by 
the authorities first cited herein, and in the face of the 
provision in the agreed statement of facts that: 

“During the course of this whole work there 
was no mishap of any kind, such as slipping, fall¬ 
ing or dropping the tub, no undue strain was 
thrown on either Beckwith or Clark other than the 
ordinary strain of weight carrying” (R., p. 6). 

IV. 

Cases Cited by the Defendant in Error. 

The defendant in error presented to the lower court 
several Federal cases, all of them distinguishable from 
the cases at bar. Properly understood, these cases do 


not depart from the long line of Federal authorities, 
from every circuit, cited in this brief. 

Aetna Life Insurance Co. v. Van decar, 86 Fed. 282. 

This case is from the 8th Circuit. That it is entirely 
different from the case at bar is shown by the Shanberg 
case, cited herein from the same Circuit (158 Fed. 1). 
The question involved was whether the insured had 
voluntarily and intentionally exposed himself to danger 
in order to collect his insurance. 

Travelers Insurance Co. v. Selden, 78 Fed. 285. 

This case is from the 4th Circuit and involved a ques¬ 
tion of sunstroke. The case of Lyon v. Travelers, 
supra (25 Fed. (2d) 596), is from the same Circuit. 

Western Commercial Travellers v. Smith, 85 Fed. 401. 

This case is also from the 8th Circuit and the Shan¬ 
berg case shows that the Circuit did not adhere to the 
statements made in this case, which have been called 
dicta (see Pope v. Prudential, 29 F. (2d) 185,187). The 
case itself was a case of blood poisoning following an 
accidental injury, and the court says: 

“If the death was caused by a disease which was 
not the result of any bodily infirmity or disease in 
existence at the time of the accident but which was 
itself caused by the external, violent and accidental 
means which produced the bodily injury, the asso¬ 
ciation was equally liable to pay the indemnity.” 
(Boldface ours.) 

Nax v. Travellers Insurance Co., 130 Fed. 985. 

This is a case of blood poisoning following an acci¬ 
dental injury and does not involve the question pre- 


sented in the cases at bar. It is a District Court case, 
arising in Pennsylvania and the later case, in point 
with the cases at bar, has been cited herein (Paist v. 
Aetna, 54 Fed. (2d) 393). 

Mutual Accident Association v. Barry, 131 U. S. 100. 


The insured was injured by jumping from a platform 
to the ground. There was no question of any previously 
diseased condition which caused death. The distinc¬ 
tion between accidental means and accidental result was 
considered bv the Court, as shown bv the reference to 
this case in the Landress case, supra (291 IT. S. 401). 

The Barry case has been referred to as being en¬ 
tirely in line with all the cases cited by the petitioner, 
and as being greatly misunderstood and misconstrued 
by many attorneys and some few courts (Paper of Hon. 
Wm. Marshall Bullitt. Solicitor General, U. S., before 
International Association of Insurance Counsel, 1928). 

Patterson v. Ocean Accident, 25 App. I). C. 46. 


The policy was totally different from those involved 
in the cases at bar and. bearing in mind the distinction 
between accidental means and accidental results, the 
ruling is entirelv consistent with the other Federal 
authorities. The policy insured against 

“accidental bodily injuries caused solely ... by 
external, violent and visible means . . .” 


The insurance was against injuries caused by “visible” 
means, and the Court does not deal with the question of 
“accidental” means. The Court expressly limited its 
opinion to the policy involved when it said that a strain 
received in the ordinarv course of insured ? s business 


was 4 4 an accident within the contemplation of the 

policy.” The question involved in the present cases 

has never been determined bv this Court. 

•/ 

The defendant in error attempted to contend below 
that the policies involved in this case are ambiguous. 
If that contention is still made it should be considered 
in the light of the following observation: 

“If we say that language becomes ambiguous 
because someone contends it is ambiguous, or some 
other concludes it is ambiguous, we save ourselves 
much labor, but we have applied a test that scarcely 
will stand examination. Unless we can point out in 
language we are considering wherein it has a 
double meaning, we are not justified in saying it 
is ambiguous, however many learned judges and 
unlearned laymen have voted 4 yes’ upon the ques¬ 
tion ‘Is it ambiguous V ” (Orr v. Mutual Life, 57 
Fed. (2d) 901). 

It is respectfully submitted that the judgment below 
is contrary to the facts agreed upon, which facts show 
that the insured suffered no mishap (accident) of any 
kind while doing his work; that it is contrary to the 
official cause of death, namely, myoendocarditis, a 
heart disease, of long standing (chronic) and not caused 
by the work decedent was doing; that it misconstrues 
the provisions of the policies involved; that it is con¬ 
trary to the applicable decisions of the Supreme Court 
of the United States and of the various Federal Circuit 
Courts of Appeal; and that the judgments should be 
reversed. 

Respectfully submitted, 

Benjamin S. Minor, 
Arthur P. Drury. 

H. Prescott Gatley, 

Of Counsel. 
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FOR THE DISTRICT OF COLUMBIA 
April Term, 1936. 


No. 6774. 


Prudential Insurance Company of America, Plaintiff 

in Error, 

v. 

Elsie C. Beckwith, Defendant in Error. 


BRIEF ON BEHALF OF DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 

The statement of the ease as contained in the brief 
of the plaintiff in error, being* taken almost in toto 
from the agreed statement of facts upon which these 
cases were tried in the court below, is accordingly sub¬ 
stantially correct, but the defendant in error feels that 
these further facts should also be brought to the atten¬ 
tion of this Court, for its consideration. 
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The acute onset of the heart disease from which 
Beckwith died, could, in the opinion of two doctors, 
have been precipitated by the labor of carrying the two 
tubs which the decedent had been carrying, and both 
of these doctors considered the carrying of the same 
to have been undue stress and strain, and to have been 
the precipitating cause of the immediate attack. They 
believed that under normal circumstances there would 
have been no injury. The decedent’s condition was 
not in the advanced stages of myo-endoearditis, and 
the term “chronic” as used bv the doctors, in discuss- 
ing the decedent’s condition was a “flexible” term, 
there being various stages of “chronic” from mild 
to severe, and the decedent’s condition was mildly 
chronic. At the time of his death, Beckwith was only 
thirtv-three vears of age, and from this fact, the doe- 
tors believe that he would not have sustained anv at- 
tack of heart disease had he not undergone anv undue 
stress or strain. His previous medical history indi¬ 
cated that he had been married for a period of fourteen 
vears, and that during that entire time, the onlv occa- 
sion he was ever ill was about six years prior to his 
death, on which occasion he had an attack of the grippe. 
The decedent had never suffered or complained of any 
heart condition, whatever. (I\. 7, 8.) 


ARGUMENT. 

The question sought to be determined by the issues 
raised in this case might best be stated to be: “What 
constitutes a bodily injury sustained solely through 
external, violent, and accidental means?” Having de¬ 
termined that, there remains little left for us to do, 
other than to apply this determination to the facts of 
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our case, most of which there seems to be no question 
about. 

There does seem to be some question however, as to 
whether or not there was any preexisting condition of 
disease present in the decedent. The facts indicated 
in the record do not indicate that there was such, but 
rather that there was not, for it is expressly agreed 
therein that the decedent had never suffered from any 
heart condition, and the doctors indicated that their 
use of the term “chronic” was not as an indication of 
time, but rather one of intensitv. 

We might then sum up the question of law involved, 
together with the facts presented, into the following 
question. “Where a sturdy, healthy man dies as the 
result of a heart attack, which attack results directly 
from, or is precipitated* immediately by, an unexpected 
and excessive strain received in the course of his em¬ 
ployment, is his death one resulting from bodily injury 
caused solely bv external, violent and accidental 
means.”’ We respectfully submit that it is such a 
death, and that it is accordinglv covered bv the double 
indemnity feature of the policies issued by the plaintiff 
in error. 

In order to better consider the concrete application 
of the general law to specific circumstances, the defen¬ 
dant in error wishes to first review the broad general 
propositions presented by the text books on this sub- 
ject. 

In Corpus Juris, Volume 1, is a complete definition 
of the terms “accident” and “accidental”, which defi¬ 
nition follows: 

“The terms ‘accident’ and ‘accidental’ as used 
in insurance policies covering accidental death, or 
injuries by accident or accidental means, are pre- 
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sumed to be employed in their ordinary and popu¬ 
lar sense as meaning happening by chance; unex¬ 
pectedly taking place; not according to the usual 
course of things; or not as expected; an event 
which takes place without the foresight or expec¬ 
tation of the person acted upon or affected by the 
event; an event happening by chance; an event 
happening without any human agency, or if hap¬ 
pening through human agency, an event which, 
under the circumstances, is unusual and not ex¬ 
pected to the person to whom it happens; the hap¬ 
pening of an event without the aid and design of 
the person, and which is unforeseen, or an event 
which proceeds from an unknown cause, or as an 
unusual effect of a known cause, and therefore un¬ 
expected; something casual and fortuitous.” 

Briefs on Insurance, Cooley, page 5234. 

“Whether or not the means is accidental is de¬ 
termined by the character of its effects. Acci¬ 
dental means are those which produce effects 
which are not their natural and probable conse¬ 
quences. The natural consequences of means used 
is the consequence which ordinarily follows from 

its use—the result which inav be reasonably antici- 

+ • 

pated from its use, and which ought to be expec¬ 
ted. The probable consequences of the use of 
given means is the consequence which is more 
likely to follow from its use than it is to fail to 
follow. An effect which is the natural and prob¬ 
able consequence of an act or course of action is 
not an accident, nor is it produced by accidental 
means. It is either the result of actual design, or 
it falls under the maxim that everv man must bo 
held to intend the natural or probable consequen¬ 
ces of his acts. On the other hand , an effect which 
is not the natural or probable consequences of the 
means ivhich produced it. an effect which does not 
ordinarily follow and cannot be reasonably antici¬ 
pated from the use of such means; an effect which 
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the actor did not intend to produce and which he 
cannot be charged with the design of producing, 
is produced by accidental means. It is produced 
by means which was neither calculated nor de¬ 
signed to cause it. Such an effect is not the result 
of design, cannot be reasonably anticipated, is un¬ 
expected, and is produced by an unusual combina¬ 
tion of fortuitous circumstances; in other words 
it is produced by accidental means. 

These general principles set forth above have been 
adapted to the facts and circumstances as presented in 
innumerable cases before all of the courts of this coun¬ 
try, state and Federal alike, as well as the courts of 
England, and while there is naturally some conflict, yet 
the majority of the better reasoned decisions support 
the contention of the defendant in error. 

Life Insurance Company v. Vandecar , 86 Fed. 282. 

This case has been criticized by plaintiff in error, 
who states that the question involved was whether or 
not the insured therein voluntarily and intentionally 
exposed himself to the danger from which he was sub¬ 
sequently injured. That question is also involved in 
the case at bar. In the Vandecar case the insured was 
to recover in the event that he sustained bodily injury 
during the term of the policy, which said bodily injury 
resulted from external, violent and accidental means. 
At the time he was injured, the insured was a passen¬ 
ger on a railroad train. As the train was about to ap¬ 
proach his station he left his seat and went to the car 
platform. While standing on the platform, the car 
gave a sudden jerk, and the insured was thrown be¬ 
neath the wheels and sustained bodily injury. The 
insurance company defended on the grounds that in 
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leaving his seat before reaching the station, plaintiff 
had unnecessarily and voluntarily exposed himself to 
the danger, and that his injury was not therefore ac¬ 
complished by accidental means. The court, in decid¬ 
ing whether or not this was bv accidental means said: 


“The only question, therefore, is, was the in¬ 
jury, in addition to being external, and violent, 
also accidental? Various definitions are found in 
the books defining the words ‘accident” and ‘acci¬ 
dental’ some of which are as follows: ‘ “An event 
happening without the concurrence of the will of 
the person by whose agency it was caused; any 
event that takes place without one’s foresight or 
expectation; anything occurring unexpectedly, or 
without known or assignable cause; an accident 
is that which happens without one’s direct inten¬ 
tion; an accident is that which happens without 
design or expectation; it is defined as the happen¬ 
ing of an event without the design and aid of a 
person, and which is unforeseen. Accidental signi¬ 
fies happening by chance or unexpectedly: taking 
place not according to the usual course of things: 
casual: fortuitous. The opposite of accident is 
design, volition, intent. 




Following this explanation of the court’s determina¬ 
tion of what it considered the proper legal sense of the 
term ‘accidental’ to be, we find this following language 
used bv the court: 

“The plaintiff alleges in his petition that he re¬ 
ceived the injury for which he seeks to recover 
from external, violent, and accidental means. This 
is denied by the defendant, both specifically and by 
general denial. Under the issues thus made bv 
the pleadings we think the burden is upon the 
plaintiff to establish, not only that the injury was 
external and violent, but of accidental means; that 
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is to say, that it was without design, volition, or 
intent upon liis part . 7 7 

Traveler's Insurance Company v. Selden, 78 Fed. 285. 

In this case the insured was bringing an action on a 

o o 

policy which insured against bodily injuries resulting 
from external, violent, and accidental means. The 
policy provided further however, that the injury could 
not result directly or indirectly from disease, or bodily 
infirmitv, or from voluntary overexertion. Plaintiff’s 
proof of the manner of his injury was rather vague, 
and it was very evident that disease was clearly a con¬ 
tributing cause. However, in deciding this case, the 
court, necessarily had to go into the question of what 
constitutes ‘accidental means’, whereupon they held 
as follows: 

“In an etymological sense, anything that hap¬ 
pens may be said to be an ‘accident’, but in the 
sense in which the word is used in this policy (i.e. 
accidental means) as shown by the context, and as 
expounded in similar cases, it is to be taken as 
meaning ‘ “An event which proceeds from an un¬ 
known cause, or as an unusual effect of a known 
cause, and therefore unexpected,—something cas¬ 
ual and fortuitous.” 7 

Western Commercial Traveler’s Association v. Smith , 
85 Fed. 401. 

This is undoubtedly one of the leading cases in this 
country on our question, and has been followed in prac¬ 
tically every state in the Union as well as in any num¬ 
ber of the Federal Court decisions. Brieflv the facts 
are that the deceased was insured by the Association 
against death resulting from “bodily injuries effected 
by external, violent, and accidental means, alone.” 
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His actions leading up to his death were that he pur¬ 
chased a new pair of shoes, lie wore these shoes for 
a short while, and tliev then began to rub his toe. Blood 
poisoning set in from this rubbing or abrasion, and 
shortly thereafter he died from the blood poisoning. 

The main contention of the defendant was in this 
case, as in our own, namely, that plaintiff had failed to 
show in injury occasioned by accidental means. In 
holding otherwise, the court, through Justice Sanborn 
said: 


4 ‘The only question remaining therefore is 
whether or not the abrasion of the skin of the toe 
was produced by accidental means. If it was, the 
death was so produced; and if it was not, there 
was no accident, and consequently no cause of ac¬ 
tion. The contract was that the association would 
pay the promised indemnity for any death caused 
‘by bodily injuries effected by external, violent, 
and accidental means. ’ There is no claim that the 
abrasion was not external and violent. The con¬ 
tention is that it is not accidental. The signifi¬ 
cance of this word ‘accidental’ is best perceived 
bv a consideration of the relation of causes to their 
effects. The word is descriptive of means which 
produce effects which are not their natural and 
probable consequences. The natural and probable 
consequence of means used is the consequence 
which ordinarily follows from their use—the re¬ 
sult which may be reasonably anticipated from 
their use, and which ought to be expected. The 
probable consequence of the use of given means is 
the consequence which is more likely to follow 
from their use than it is to fail to follow. An ef¬ 
fect which is the natural and probable consequence 
of an act or course of action is not an accident, nor 
is it produced by accidental means. It is either 
the result of actual design, or it falls under the 
maxim that everv man must be held to intend the 
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natural or probable consequences of his deeds. On 
the other hand, an effect which is not the natural 
or probable consequence of the means which pro¬ 
duced it; an effect which does not ordinarily fol¬ 
low and cannot be reasonably anticipated from the 
use of those means, an effect which the actor did 
not intend to produce and which he cannot be 
charged with the design of producing under the 
maxim to which we have adverted, is produced by 
accidental means. It is produced by means which 
were neither designed nor calculated to cause it. 


Such an effect is not the result of design, cannot 
be reasonably anticipated, is unexpected, and is 
produced by an unusual combination of fortui¬ 
tous circumstances; in other words, it is produced 
bv accidental means. Rail wav Co. v. Elliott, 12 
IT. S. App. 381, 386, 387, 389; 5 C. C. A. 347, 350, 
353; 55 Fed. 949, 952, 953, 955. 

Was the abrasion of the skin of the toe of the 
deceased the natural and probable consequence of 
wearing new shoes ? It must be conceded that new 
shoes are not ordinarily worn with the design of 
causing abrasions of the skin of the feet, and the 
trial court has found that the abrasion upon the 
toe of the deceased was produced unexpectedly 
and without any design on his part to cause it. An 
abrasion of the skin certainly is not the probable 
consequence of the use of new shoes; for it can¬ 
not be said to follow such use more frequently 
than it fails to follow it. Nor can such an abrasion 
1)0 said to be the natural consequence of wearing 
such shoes—the consequence which ordinarily fol¬ 
lows, or which might be reasonably anticipated. 
How then, can it fail to be the chance result of 
accidental means,—means not designed or calcu¬ 
lated to produce it?” 


Whereupon the court affirmed the recovery previ¬ 
ously allowed by the trial court, and unqualifiedly held 
the deceased’s death to be the result of bodily injuries 
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effected solelv bv external, violent and accidental 

means. 


Insurance Company v. Burroughs, 69 Pa. St. 43, 51. 

This case \vas cited with approval in the preceding 
case, and in it, in the language of the court we find: 

“An accident is an event which takes place with¬ 
out one's foresight or expectation; an event which 
proceeds from an unknown cause, or is an unusual 
effect of a known cause, and therefore not ex¬ 
pected; chance, casualty; contingency.” 

Whereupon recovery was allowed where it was 
shown that the insured suffered a strain of the ab¬ 
dominal muscles, produced by pitching hay, and which 
in turn caused an inflammation that resulted in death, 
the court holding the same to be accidental. 


Dent v. Railway Mail Ass'u, 183 Fed. 840. 

In this case the court quoted a portion of the decision 
in the case of Western Commercial Travelers Asso¬ 
ciation v. Smith, supra, and concurred in that decision, 
and especially that portion thereof to the effect that 
the significance of the term ‘accidental’ is to be best 
perceived by a consideration of causes to their effects, 
whereupon if the result is unexpected, and not a nat¬ 
ural and probable consequence of the means used, that 
means must be held to be accidental. 


Nax v. Travelers ? 


Insurance Company, 130 Fed. 985. 


In this case the insured trimmed a corn. Shortly 
thereafter, blood poisoning set in, and he died there¬ 
from. The court again followed Western Commercial 
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Traveler’# Association v. Smith , supra, reasoning 
again that blood poisoning cannot be reasonably antici¬ 
pated as a result of trimming a corn, nor does such 
poisoning usually result from that act, wherefore, 
when it does occur, it must be said to result from acci¬ 
dental means. 


Horsfall v. Pacific Mutual Life Insurance Company, 32 
Wash. 132. 


This case presents a situation almost identical with 
the case of the defendant in error herein. It might be 
further stated that this case has been approved and 
followed by this Court, as will be hereinafter shown in 
the case of Patterson v. Ocean Accident & Guaranty 
Corp .. 25 App. 1). C. 46. This was an action brought 
on a policy which provided that recovery would be al¬ 
lowed for death resulting from bodily injuries caused 
solely by external, violent and accidental means. 

The insured was a strong, robust, hard working man, 
employed as a blacksmith. The evidence showed that 
he was capable of lifting between 200 and 250 pounds 
without difficulty. On the occasion of his injury, he 
was assisting another man to lift some iron bars weigh¬ 
ing between 350 and 400 pounds. Immediately upon 
completing the lift, the insured complained of feeling 
badly, and turned very pale, trembled, grew cold, and 
had to stop working. He summoned a doctor, who 
diagnosed his trouble as a violent dilation of the heart, 
and treated him accordingly. About two weeks later, 
the insured died as a result of this heart attack. The 
insurance company defended on the ground that his 
injury was not occasioned by accidental means and 
that tliev were therefore not liable under the terms of 
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the policy. The court held otherwise, and allowed a 
recoverv, saving: 

“The ]>olicy insured the deceased against the 
effect of bodily injuries ‘caused solely by external, 
violent, and accidental means. ’ Death by accident 
is defined to be ‘death from any unexpected event, 
which happens as by chance, or which does not 
take place according to the usual course of things.’ 
So a sprain of the muscles of the back caused by 
lifting lieavv weights in the course of business, is 
injury by accident or violence ‘occasioned by ex¬ 
ternal or material causes operating on the person 
of the insured.’ 2 May Insurance 4th Ed. 514, 
Mutual Insurance Ass’n v. Barrv, 131 U. S. 100, 
9 Sup. Ct. Rep. 755, * * * 

“The evidence shows conclusively that the de¬ 
ceased was a strong and apparently healthy man 
of 58 years, who had never been sick, and who was 
accustomed to lift from 200 to 250 pounds without 
difficulty; that immediately after he had made a 
lift of one end of the bar weighing from 350 to 400 
pounds, he became cold, and cold perspiration 
stood out on his face and hands. The exertion had 
caused a violent dilation of the heart. The result 
certainly was unexpected. It did not take place 
according to the usual course of things.” 


Martin v. The Travellers ’ Insurance Co ., 1 F & F 504, 
175 Eng. R. 828. 

'We also find support in the English authorities. The 
above case was based upon injuries received by the in¬ 
sured as the result of spinal injuries received through 
strain while lifting a heavy burden. The policy in¬ 
sured against “anv bodily injury arising from any ac- 
cident or violence,” and provided that the injury should 
be occasioned by any external or material cause oper¬ 
ating on the person of the insured. The court held that 
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such a strain was an accidental injury and allowed re¬ 
covery. 

* 

Robinson v. U. S. Health & Accident Insurance Co. y 192 
Ill. App. 475. 

This was an action on a policy which insured against 
bodily injury arising from accidental means. The in¬ 
sured attempted to lift a coal stove located in his home. 
In so doing he sustained some injury, and later on con¬ 
tracted pleurisy, subsequently dying. Recovery was 
denied in this case because the court found that the 
sole cause of death was pleurisy, and the injury re¬ 
ceived by way of strain did not cause the pleurisy. The 
court in laying down the rule on interpreting how far 
an accidental injury may be traced said: 

“If the insured’s act was attended with an un¬ 
expected and usual result,—one which could not 
have been reasonably anticipated, and which he 
did not intend to produce, that is, was not the nat¬ 
ural or probable consequence of his act, and was 
not the result of design, but was produced unex¬ 
pectedly, and by chance,—the injury was caused 
by accidental means within the meaning of policies 
of accident insurance.” 

New York Life Insurance Company v. Gustafson , 55 
Fed. (2d) 236. (C. C. A. 3rd) 1931. 

In this case the insured had a policy which indemni¬ 
fied him for “death resulting directly, and indepen¬ 
dently of all other causes, from bodily injury effected 
solely through external, violent and accidental cause.” 
The insured was a professional boxer, and during one 
of his engagements he sustained a sharp blow on the 
chin which broke his neck, and from which he died. 
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The contention was that this was not an injury effected 
through accidental cause. The court held otherwise, 
however, stating: 

“Just because a man engaged in anv one of 
these exercises or sports, it cannot be said that 
any injuries which lie received in the course of 
anv of these games or exercises were not acciden- 
tal. Death in a boxing bout as well as in a foot¬ 
ball game is unusual and unexpected. Xo man has 
ordinarilv anv cause or reasonable ground to anti- 
cipatc that when lie engages in any of these games, 
death will result. If it does, it mav trulv be said 
to be both unexpected and not intended by any 
party to the game, and therefore accidental.” 


Bon'd en v. Travelers Protective Ass’u of America, 201 
Ill. App. 295. 

Insured was the holder of a policy protecting him 
against death arising from bodily injuries resulting 
from external, violent, and accidental means. Tie was 
a strong, healthv individual weighing around 240 
pounds, and engaged in the contracting business. 11 is 
injury was occasioned when he was attempting to 
break a limb from a tree. In so doing the limb gave 
wav and he fell sustaining a hernia. It became neces- 
sary to operate on the same, and in the course of treat¬ 
ment for the same, insured died. 

By the court: “It is argued on behalf of appel¬ 
lant that even if the fall injured the insured, and 
caused the hernia which necessitated the opera¬ 
tion, as the result of which lie died, that the judg¬ 
ment cannot be sustained. It is said ‘it is not suf¬ 
ficient that death was an accidental result of the 
external cause but the cause itself must have been 
accidental. Rowden did exactly what he intended 
to do and nothing was accidental except the re- 
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suit. This furnishes no right of recovery.’ In 
4 Cooley’s Brief on Insurance, 3156, it is said: 
‘An effect which does not ordinarily follow and 
cannot be reasonably anticipated from the use of 
such means, an effect which the actor did not in¬ 
tend to produce and which he cannot be charged 
with the design of producing, is produced by acci¬ 
dental means.’ Healey v. Mutual Accident Ass hi, 
133 Ill. 556, * * * .” “It is insisted that the 
third instruction given at the request of appellees 
which defines ‘Accidental means’ as used in these 
instructions as: ‘An event happening by chance; 
unexpectedly taking place; not according to the 
usual course of things and when happening 
through human agency, an event which under the 
circumstances is unusual and not expected to the 
person to whom it happens,’ gives a definition of 
accident under the guise of defining accidental 
means and is erroneous. ‘Accidental Means’ have 
been similarly defined in Standard Life and Acci- 
dent Insurance Company v. Schmaltz, 66 Ark. 588, 
74 Am. St. Rep. 112; Southard v. Railway Passen¬ 
gers’ Assurance Co., 34 Conn. 574; Young v. Rail¬ 
way Mail Ass’n.. 126 Mo. App. 325; and Vol. 1, 
Words & Phrases, 62.” 


Beile v. Travelers' Proteefive Ass’ a. of America , 135 
S'. W. 497. (Missouri, 1911) 


Insured, whom it subsequently appeared was in very 
poor physical condition, died as a result of a heart at¬ 
tack induced and precipitated by the use of chloroform 
administered by a physician in the course of perform¬ 
ing an operation. Defendant contended that this was 
not an injury occasioned by accidental means. 

The court held otherwise, saying: “This court 
in a carefully considered opinion has held that 
the cases supporting the doctrine relied on by de¬ 
fendant are not reconcilable with the general trend 
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of the best considered American cases, which hold 
that accidental means are those which produce ef¬ 
fects which are not the natural and probable conse¬ 
quences of the act. Young v. Ry. Mail Ass hi., 126 
Mo. App. 325, 103 S. W. 557.” 

Another pertinent question also involved in the case 
at bar is discussed by the court in the Beile case, 
namely the question of proximate causation. The case 
of Fetter v. Fidelity & Casualty Co., 174 Mo. 256, is 
cited and then the court goes on to sav: 

“In that case (Fetter) the policy covered a 
death only if it resulted from injuries sustained 
through external, violent and accidental means, 
‘independent of all other causes.’ The court said: 
‘If we should give to these qualifying words of 
the policy the meaning that is now claimed by de¬ 
fendant they were intended to have, there would 
be scarcelv anv limit to their nullifying influence 

* * * . The cause referred to in the policy are 
the proximate or direct, not the remote causes. 

* * # y yy 


Later is cited I)risked v. Insurance Co.. 117 Mo. App. 
362, and from which the court approves the following: 
“There the policy was in effect only if death should 
result solely from such injuries.” The court said of 
this: 


“We think the only reasonable interpretation to 
be placed upon this clause is to say that the injury 
must stand out as the predominant factor in the 
production of the result, and not that it must have 
been so virulent in character as necessarily and 
inevitably to have produced that result regardless 
of all other conditions and circumstances. People 
differ so widely in health, vitality, and ability to 
resist disease, and injury, that what may mean 
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death to one man would be comparatively harm¬ 
less to another, and therefore the fact that a given 
injury may not be generally lethal does not pre¬ 
vent it from becoming so under certain conditions; 
and if under the peculiar temperament or condi¬ 
tion of health an individual upon whom it is in¬ 
flicted, such injury appears as the active, efficient 
cause that sets in motion agencies that result in 
death, without the intervention of any other inde¬ 
pendent force, then it should be regarded as the 
sole and proximate cause of death. The fact that 
the physical infirmity of the victim may be a neces¬ 
sary condition to the result does not deprive the 
injury of its distinction as the sole producing 
cause.” 

United States Mutual Accident Association v. Barry, 
131 U. S. 100, 33 L. ed. 60, (9 Sup. Ct. Rep. 755) 

In this case three persons in leaving a railway sta¬ 
tion platform jumped to the ground below, a distance 
of about four feet. Barry, the insured, a doctor, was 
one of those jumping. His act was voluntary, but in 
some way not shown in any direct proof he sustained a 
jar, which it was claimed caused an injury to his 
bowels, resulting in his death. There was no evidence 
of any slip or fall, or any act which the doctor did not 
intend to perform, the only unintented thing being the 
result. The policy in this case insured against death 
caused by 4 ‘bodily injuries resulting from external, 
violent, and accidental means.” The defense con¬ 
tended that the doctor’s injury was not occasioned by 
accidental means. The jury found otherwise, however, 
and their finding is sustained by the Supreme Court, 
who as in all of the cases hereinbefore cited, reason 
from the effect or result to the cause, and hold that 
where the result is wholly unexpected and unforeseen, 
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the means or cause is accidental. They said that the 
term accident or accidental as used in accident insur¬ 
ance policies is to be taken in its usual and everyday 
accepted meaning*, that where a happening is unfore¬ 
seen or unexpected, or where a result is not the usual 
and probable consequence of a means used, or an un¬ 
expected effect results from a known cause, or where 
there is a happening by chance, such happenings or ef¬ 
fects are held to be accomplished by accidental means. 
In discussing the strain received by Barry in jumping 
as aforesaid, the court said: 

“ * * * if there occurred from anv cause anv 

» * 

unforeseen or involuntary movement, turn, or 

strain of the body which brought about the injury, 

or if there occurred anv unforeseen circumstances 

* 

which interfered with or changed such a down¬ 
ward movement, as he intended to make, or as it 
would be natural to expect under such circum¬ 
stance, and injury resulted therefrom, the injury 
would be attributable to accidental means.” 


It might be here noted that this language is in the 
disjunctive, and a reasonable interpretation thereof 
fits this case exactlv, namelv, if there occurred from 

*7 v 7 

anv cause anv unforeseen strain of the bodv which 
* * % 

brought about the injury, the injury would be attribut¬ 
able to accidental means. The word “or” has been 
used by the court and not the word “and”, wherefore 
it is logical that if any of the conditions existed, re¬ 
covery is to be allowed, and it is not required that they 
all need be found as a prerequisite to such recovery. 

Patterson v. Ocean Accident & Guaranty Corporation , 
25 App. D. C. 46. 

The insured in this case was engaged as an osteo¬ 
path. While treating a patient in his offices one day, 
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lie strained himself in some wav unknown to himself, 
except that it occurred while he was manipulating or 
turning the patient, lie was insured “against bodily 
injury caused solely, during the term of this insurance, 
or during the continuance of this policy by renewal, 
by external, violent and visible means, which shall in¬ 
dependently of all other causes, disable the assured as 
follows: (a) If death shall result within ninety days 
from date of such bodily injuries as the actual and di¬ 
rect cause thereof, the corporation will pay $5,000.00 
* * * 11 

m 

One of the many questions presented in this case was 
to the nature of this injury. The court said: 

“(3) It remains, now, to consider the question 
in the light of the stipulations of the contract upon 
which the action is maintained. 

By the first of these the insurance is expressly 
stated to be, ‘against accidental bodily injuries 
caused solelv * * * bv external, violent and visi- 
ble means which shall, independently of all other 
causes, disable the assured.’ That a strain re¬ 
ceived in the ordinarv course of the assured’s 
business, if received at all, is an accident within 
the contemplation of the policy we can have no 
doubt. United States Mut. Acci. Asso. v. Barry, 
1313 U. S. 100, 121, 33 L. ed. 60, 67.” 

And continuing further this court considered the 
import and construction to be given to the use of the 
terms, “solely”, “independently of all other causes”, 
and “direct and actual cause thereof”, and considers 
whether or not these terms in such policies shall un¬ 
duly limit recovery, or prohibit recovery entirely in 
cases in which there may be a predisposing tendency 
to disease. It was held that such terms should not un- 

dulv limit recoverv and the court said: 

* *■ 
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“The universal rule of interpretation of con¬ 


tracts of insurance of all kinds is that in cases of 


doubt, that interpretation shall be given which 
favors the insured rather than the insurer. The 
particular words quoted would seem to have been 
intended particularly to apply to a case of dis¬ 
ability for which the assured might claim the in¬ 
demnity stipulated in the policy. But assuming 
that they were expressly intended to apply to the 
death indemnity clause, and be read in connection 
with the words therein providing that death shall 
result from accidental bodily injuries as “the ac¬ 
tual and direct cause thereof ”, we think they can¬ 
not be regarded as clearly meaning that there shall 
be no recovery in a case where there was a pre¬ 
existing diseased condition of the body,—a predis¬ 
posing cause of death, as it has been called,—not¬ 
withstanding the accidental injury may have been 
the exciting, efficient cause. 

Their meaning, considering them together or 
separately, is in our opinion that the intervening 
accident must be the proximate, direct cause of 
death , and nothing more. This conclusion is sup¬ 
ported bv the following authorities: Fetter v. 
Fidelity & Cas. Co., 174 Mo. 256, 61 L. R. A. 459, 
97 Am. St. Rep. 560, 73 S. W. 592; Horsfall v. Pa¬ 
cific Mut. L. Ins. Co., 32 Wash. 132, 63 L. R. A. 
425, 98 Am. St. Rep. 846, 72 Pae. 1028; Modern 
Woodman Aeci. Asso. v. Shrycock, 54 Xeb. 250, 
39 L. R. A. 826, 74 X. W. 607; Freeman v. Mer¬ 
cantile Mut. Acci. Asso., 156 Mass. 351, 353, 17 
L. R. A. 753, 30 X. E. 1013. See also Winspear v. 
Accident Ins. Co., L. R. 6 Q. B. Div. 42, 45; Trav¬ 
elers’ Ins. Co. v. Murray, 16 Colo. 296, 25 Am. St. 
Rep. 267, 26 Pac. 774; Atlanta Acci. Asso. v. Alex¬ 
ander, 104 Ga. 709, 42 L. R. A. 188, 30 S. E. 939, 
Omberg v. IT. S. Mut. Aeci. Asso., 101 Ky. 303, 72 
Am. St. Rep. 413, 40 S. W. 909. 

The doctrine is well expressed by the Supreme 
Judicial Court of Massachusetts, in Freeman v. 
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Mercantile Mut. Acci. Asso., 146 Mass 351, 17 L. 
R. A. 753, 30 N. E. 1013, in the following words: 
“ ‘The law will not go further back in the line of 
causation than to find the active, efficient, procur¬ 
ing cause of which the event under consideration 
is the natural and probable consequence, in view 
of the existing circumstances and conditions. ' * 

V? 

An injury which might naturally produce death in 
the person of a certain temperament or state of 
health is the cause of his death, if he dies by rea¬ 


son of it, even if he would not have died if his 
temperament or previous health had been differ¬ 
ent : and this is so as well when death comes 
through the medium of a disease induced directlv 
by the injury, as when the injury immediately in¬ 
terrupts the vital processes.” 


Another point touched upon in the Patterson case, 
now under discussion is the question of construction of 
policies. The Court said as to this: 


“As heretofore remarked, where there is any 
doubt as to the meaning of the terms and condi¬ 
tions of a contract of insurance, it is to be re¬ 
solved in favor of the assured; and this rule of 
construction has its strongest application in rela¬ 
tion to those that would work the forfeiture of a 
right otherwise maintainable. It is also a reason¬ 
able and well established rule of interpretation 
that the terms used are to be understood in their 
ordinarv and popular sense.” 

» l a 


New Amsterdam Casualty Co . v. Mays, 43 App. 1). C. 

84. 

This was an action brought under a policy the terms 
of which provided: “loss of life by accident is deemed 
to mean deatli from bodily injuries not intentionally 
indicted bv the assured, which independentlv of all 
other causes are effected solclv and exclusivelv by ex- 
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terna], violent, and accidental means, and which shall 

result in the death of the assured within ninety davs 

* 

of the event causing the injury.” 

The insured was a strong, healthy man, middle 
aged, and weighing about two hundred pounds. In 
getting on a street car one day he injured his leg. 
This injury developed into blood poisoning, and he 
died therefrom a short time later. 

The contention was that his death was not occasioned 
in a manner covered by the terms of the policy, and 
therefore not compensable. The Court held otherwise, 
however, and a recovery was allowed. This Court 
cited the case of II ’estern Commercial Asso. v. Smith, 
which this respondent has already cited, and approved 
the same for this jurisdiction. They quoted the fol¬ 
lowing language: 

“if the death was caused bv a disease which 

was not the result of anv bodilv infirmity or dis- 

• • • 

(‘Use in .existence at the time of the Occident, hut 
which was itself caused hi) the external. violent. 
and accidental means which prod need the hod Up 
injur if, the association was equally liable to pay 

the indemnity. In such a east > the disease is an 

% 

effect of the acridcut. the incidental means pro¬ 
d-wed and used hp the original moving cause to 
bring aimed its fatal effect. a mere link in the chain 
of causation between the accident and the death; 
and the death is aftributable not to the disease. hut 
to the cause causa ns, tit the accident alone.” 


Beckwith v. ('lark. Inc.. d : National Casualty Companp. 
Fatal Xo. 633-11, 

U. S. E m pi ogees' ('omg. Comm. District of Columbia. 
Affirmed in National Casualtp Com pan)) v. Robert 
J. Hoage. <£ Elsie C. Beckwith. Intervenor, Equity 
Xo. 58,064, District of Columbia Supreme Court. 
(1935) 
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Defendant in error cites these two cases to this 
Court, not with the intention that they shall be re- 
ceived as in any wav binding this Court, but with the 
thought that they do present the findings heretofore 
had upon the identical facts in this case, by two other 
judicial bodies, other than the Judge in the Court be¬ 
low. 

In the original hearing had, based upon this death, 
wherein a claim for compensation insurance had been 
made, the Deputy Commissioner of Compensation for 
the District of Columbia, rendered a written finding 
of fact. He stated therein that the decedent 44 sustained 
personal injury which arose out of and occurred in the 
course of his employment and resulted in his death.’’ 
Further: “that the excessive strain placed upon the 
employee from carrying the bath tubs as above de¬ 
scribed precipitated the onset of the heart attack which 
resulted in his immediate death.” 

It will be noted that the relevant statute governing 
this finding provides as follows: Section 2 (11) of the 
Workmens’ Compensation Act, 44 ‘Death’ as a basis for 
a right to compensation means only death resulting 
from an injury,” and Section 2 (2) provides: 44 The 
Term ‘injury’ means accidental injury * * 

An injunction was sought to restrain the award of 
compensation in this case, on the grounds that there 
was no evidence to show that this death resulted from 
an accidental injury. The Supreme Court of the Dis¬ 
trict of Columbia found otherwise, and denied the peti¬ 
tion for an injunction thereby sustaining the Deputy 
Commissioner’s finding in behalf of the defendant in 
error. 

Before passing on to further discussion of the case 
at bar, defendant in error feels that some attention 
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should be directed to the case which plaintiff in error is 

apparently relying on most strongly, namely the case 

of Landress v. Phoenix Mutual Life Insurance Corn- 

pan ij et al.. 291 U. S. 491. It is respectfully submitted 

that that case does in no wav qualify or overrule anv 

of the cases cited bv the defendant in error herein. 

% 

It rather distinguishes “sunstroke” cases from all 

others, and indicates that the decision is limited to 

questions involving the very limited facts contained 

in that case. That such is so mav be seen from this 

* 

language of Mr. Justice Stone: 


“We do not intimate that injuries resulting 
from as impalpable a cause as the inadvertent in¬ 
troduction into the bodv oi' noxious germs mav 
not be deemed to be effected bv external accidental 


means. See Western Commercial Travelers’ Asso. 


v. Smith (C. C. A. 8th), 85 Fed. 401, 40 L. R. A. 
653, Jensma v. Sun Life Assur. Co. (C. C. A. 9tli) 
64 Fed. (2d) 457. Xor do we say that in other 
circumstances an unforseen and hence accidental 


result mav not give rise to the inference that the 
external means was also accidental. Compare 
Jensma v. Sun Life Assur. Co., supra; Gustafson 
v. Xew York Life Ins. Co., I). C. 55 F. (2d) 235. 
But, in the light of such knowledge as we have, no 
such inference can arise from the bare allegation 
of death bv sunstroke, * * * .” 


Let us now apply the facts of our own case to the 
principles of law developed through the series of cases 
herein cited. We find that it cannot be denied that the 
insured herein sustained a severe strain, and that this 


strain was sustained while he was assisting to carry a 


heavy and burdensome bathtub during the course of 
his employment. It has been held by the Supreme 
Court of the United States, by this Court, and by 
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numerous Federal and State Courts, as well as the 
courts of England that such a strain is an accidental 
injury. 

It was an injury because it impaired, damaged and 
hurt the insured. It was a bodily injury because it 
affected the body. The injury was also an accidental 
one. It was not the usual result, nor the expected 
result of the acts which the insured was committing 
at the time. It unexpectedly took place and was en¬ 
tirely unforeseen. 

Tracing the results of this strain which the insured 
suffered we find that the same caused a heart attack, 
and this attack was the immediate cause of his death. 
Prior to his actions, and the happenings which we find 
on the morning in question, the insured had not been 
sick, and further than that had never complained of, 
or suffered from any heart condition during his entire 
life. He was a well man, and a healthy man up until 
the time he sustained an accidental strain on the morn¬ 
ing of his death. This heart attack was a bodily in¬ 
jury. Is not the necessary chain of causation com¬ 
plete? Does it not come fully within the terms of the 
policy? Death resulted from a heart attack. The 
heart attack was a bodily injury, and it in itself has re¬ 
sulted from a strain, a strain which in turn is a bodily 
injury and which has been accidentally sustained. 

The next logical question to determine is “What is 
meant by the term ‘solely’ as used in the policy in 
question?” We have heretofore seen that this term is 
not used as one of complete exclusion, but as inter¬ 
preted by this Court, it is construed as meaning that 
when so used the same shall mean only that the court 
shall determine the actual cause, or the proximate cause 
of death, and determine whether in fact it results from 
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a disease or from injury. In the case at bar this has 
been already determined as a fact, both bv the court 
below, and by two other judicial bodies. 

The defendant in error further submits that the pro¬ 
vision of the policies, and the concession clause upon 
which this action is based presents an ambiguity in 
terms. The Company agrees to pay an Accidental 
Death Benefit, although in the same paragraph, they 
provide that the bodily injuries resulting in death must 
result among other things from accidental means. The 
majority of plaintiff in error’s authorities attempt to 
distinguish between the cause and the result, yet the 
term Accidental Death , as used in their own policy 
looks to a result and not to a cause. It would seem 


therefore that a double meaning is given to the provi¬ 
sion in plaintiff in error’s policies of insurance, in that 
in one section thereof they provide for an ultimate re¬ 


sult, while in another section thereof they provide for 
a cause, the two provisions being repugnant. In such 


cases it has been universally held that the courts will 


hold in favor of the insured rather than the insurer. 


Wherefore the defendant in error now respectfully 
submits unto this Court that consideration of all of the 
facts herein, together with the well established law of 
our country clearly indicates that the finding below 
was not erroneous, and should accordingly be affirmed. 


Respectfully submitted, 


P. H. Marshall, 

Of Counsel. 


Harry L. Ryan, Jr., 



